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Court of Appeals of the District of Columbia. 


No. 2982. 

Frederick E. Pierce, Appellant, 

vs. 

First National Fire Insurance Co., &c. 


a Supreme Court of the District of Columbia. 

At Law. No. 57330. 

Frederick E. Pierce, Plaintiff, 

vs. 

First National Fire Insurance Company of the United States 

a Corporation, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of W ashington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration , &c. 

Filed October 22, 1914. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57330. 

Frederick E. Pierce, Plaintiff, 

vs. 

First National Fire Insurance Company of the United States 

a Corporation, Defendant. 

The plaintiff Frederick E. Pierce, sues the defendant First Na¬ 
tional Fire Insurance Company of the United States, a corporation, 
created and doing business under and by virtue of the laws of the 
District of Columbia, with its principal place of business in said 
1—2982a 
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District for that whereas heretofore, to wit, on the loth day of 
September, 1913, to wit, at the City of Washington in the District of 
Columbia, bv a certain agreement then and there made between the 
said plaintiff and the said defendant, the said plaintiff agreed ini con¬ 
sideration of the payment hereinafter set forth, to act as the Ofnce 
Manager of the defendant Company and of the Commercial 1 ire In¬ 
surance Company, under a joint arrangement between the said Com¬ 
panies bv virtue of which the expense of paying all employees of the 
two said Companies was to be borne in proportionate shares by each 
of said Companies, the said contract to continue in force for the 
term hereinafter stated; and also by said agreement between the said 
plaintiff and the said defendant, the said defendant agreed that the 
plaintiff’s sendees as aforesaid, should be paid for at the 
2 rate of Three Hundred and Fifty ($350.00) Dollars per 
month until January 1, 1914, and after January 1, 1914 
at the rate of Five Thousand ($5,000.00) Dollars per year and 
that the plaintiff’s employment as aforesaid, should continue for a 
period of three (3) years from and after the 1st day of January, 
1914- and although the said plaintiff hath always, from the time of 
the making of the said agreement, performed and fulfilled all 
things on his part and behalf in the said agreement to be performed 
and fulfilled, and did afterwards, to wit, on the 22nd day of Septem¬ 
ber. 1913, to wit, at the City of Washington in the District of Colum¬ 
bia, 5 enter upon and commence the said work and faithfully perform 
his duties in pursuance of said contract, until several months there¬ 
after, to wit, the 8th day of July, 1914, and hath always been ready 
and willing to perform* and complete the whole of said contract in 
pursuance of the agreement hereinabove recited, of all which said 
premises the said defendant hath had notice* to wit, at the City 
of Washington in the District of Columbia, aforesaid; yet the said 
plaintiff in fact saith that the said defendant, contriving and 
wrongfully intending to injure the said plaintiff, did not nor would 
perform the said agreement, but craftily and subtly deceived the 
said plaintiff in this, to wit, that it did not and would not permit 
or suffer the said plaintiff to proceed to complete the work agreed 
upon as aforesaid, and then and there wholly hindered and pre¬ 
vented him from so doing, and then and there wrongfully dis¬ 
charged the said plaintiff from any further performance or comple¬ 
tion of his said agreement. _ ^ 

And the plaintiff says that the said salary of Five Thou- 
3 sand ($5,000.00) Dollars per annum, was, under the custom 
which existed during the entire period of plaintiff s services 
as aforesaid in the office of said Companies as aforesaid, paid to him 
semi-monthly, at the rate of $416.66 2/3 per month, as of right it 


should have been. . 

And plaintiff says that at the time of his discharge as aforesaid, 

he protested against the said discharge and thereafter, to wit, on 
the 9th dav of July, 1914, reported for duty as Office Manager as 
aforesaid, of both of said Companies, but was not permitted by the 
said defendant to perform the duties agreed upon as aforesaid, as 
Office Manager for the defendant Company, although he did until 
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a later date, to wit, the 31st day of August, 1914, remain in the 
said office as Office Manager of the Commercial Fire Insurance 
Company aforesaid, and was paid therefor by said Commercial 
Fire Insurance Company, until and including the said 31st day of 
August, 1914, the whole salary agreed upon by the defendant Com- 
pany, as aforesaid. And the plaintiff further says that at the date 
last aforesaid his connection with the Commercial Fire Insurance 
Company aforesaid was terminated by said last named Company 
upon the sole ground that said Company could not afford to pay 
the salary which affiant’s services commanded. Plaintiff further 
says that the performance of his duties as Office Manager of the 
Commercial Fire Insurance Company aforesaid, from and after the 
8th day of July, 1914, did not in any manner prevent his complet¬ 
ing and performing his duties as Office Manager of the First Na¬ 
tional Fire Insurance Company aforesaid after the date last afore¬ 
said, as up to that time he had been accustomed to do under the 
joint arrangement hereinabove set forth. 

4 And the plaintiff says that ever since the 8th day of * 
July, 1914, he has been at all times ready, willing and able 

to perform his duties as Office Manager in accordance with his con¬ 
tract as aforesaid, and during the entire month of September, 1914, 
he continued ready, willing and able to perform said duties and 
would have performed them if permitted so to do by said First 
National Fire Insurance Company. During said month of Septem¬ 
ber plaintiff was unable to procure other employment; and by rea¬ 
son of the breach of said contract on the part of the said First Na¬ 
tional Fire Insurance Company plaintiff has been deprived of the 
salary which he otherwise might and would have derived and ac¬ 
quired from the performance of his said duties, during said month 
of September, 1914, to wit, the sum of Four Hundred and Sixteen 
Dollars and Sixty-seven Cents ($416.67). 

Yet the said defendant (although often requested so to do), hath 
not as yet paid the said sum of money or any part thereof to the 
said plaintiff or otherwise, according to the said agreement, but to 
pay the same hath hitherto wholly refused and still doth refuse. 

To the damage of the said plaintiff in the sum of Four Hundred 
and Sixteen Dollars and Sixty-seven Cents ($416.67), with interest 
from the 30th day of September, 1914. 

WALTER C. CLEPHANE, 

Attorney for Plaintiff. 

5 Plaintiff's Affidavit of Merits. 

******* 

State of New York, 

County of New York, ss: 

Frederick E. Pierce, being first duly sworn, deposes and says: 

I am the same Frederick E. Pierce who is named as plaintiff in 
the aforegoing and annexed declaration in which the First Na¬ 
tional Fire Insurance Company of the United States is named as 
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defendant, and I have personal knowledge that the matters and 
things herein stated are true. 

My cause of action against) the said Insurance Company is for 
salary due for the month of September, 1914, under a contract of 
employment which is hereinafter set forth, which contract has been 
broken by the said defendant, resulting in my salary for that month 
remaining still unpaid. 

On or about the loth day of September, 1913, one Robert K. 
Tuttle was one of the Vice-Presidents of the said First National 
Fire Insurance Company. At that time the President of said 
Company, one Robert J. Wynne, was absent from the United States, 
and the said Tuttle was under authority from said Company, acting 
as its President. Pursuant to a request from the said Tuttle, affiant, 
who was then residing in Roselle in the State of New Jersey, called 
upon the said Tuttle in the City of V ashington and had a con¬ 
versation with him relative to hiis employment as Office Manager 
of the said Insurance Company and of the Commercial Fire In¬ 
surance Company of the District of Columbia, with which 
6 said first named Company was closely affiliated, at which 
conversation the duties of office manager as aforesaid were 
outlined. Pursuant to said conversation, and after the return of 
affiant to Roselle, New Jersey, the said Tuttle sent a telegram to 


affiant, reading as follows: 


September 15, 1913. 


Mr. Fred E. Pierce, 519 Chestnut Street, Roselle, N. J.: 

Please report here for work a week from today if possible. You 
are engaged according to our conversation. 

(Signed) ROBERT R. TUTTLE. 


The next day affiant received from the said Tuttle who was acting 
as President of the First National Fire Insurance Company above 
mentioned, a letter signed by the said Tuttle in the words and 


figures following, to' wit: 


September 15, 1913. 


Mr. Fred E. Pierce, 519 Chestnut St., Roselle, N. J. 

Dear Mr. Pierce: Confirming my telegram to you today, you 
are engaged according to our conversation, at $350.00 per month 
until January first after which your salary will be $5,000.00 per year 
for three years. 

Hoping to see you next Monday and with kind personal regards, 
I am, 

Very truly yours, 

(Signed) ROBERT R. TUTTLE, 

Vice-President. 


In response to the communication from the said Tuttle as afore¬ 
said, affiant immediately wrote the said Tuttle a letter in the words 
and figures following, which letter was received by the said 
7 Tuttle at the office of the said First National Fire Insurance 
Company. 





6 


FIRST NATIONAL FIRE INSURANCE CO., ETC. 

Dear Mr. Tuttle : I beg to own receipt of your telegram of even 
date and m reply to advise you acceptance of conditions. I have 
hoped to arrange matters so that I could report sometime this week 
and will do so if 1 can—but you can positively expect me by Mon¬ 
day, Sept. 22". 

Yours sincerely, 

(Signed) FRED E. PIERCE. 

On the 22nd day of September, 1913, affiant reported for duty 
with the said First National Fire Insurance Company as its Office 
Manager and as the Office Manager of the Commercial Fire In¬ 
surance Company aforesaid, under a joint arrangement between 
said Companies under which a portion of the salaries of all em¬ 
ployees was paid by each Company; and affiant continued as Office 
Manager of said Companies under the arrangement aforesaid, faith¬ 
fully performing all of his duties as such, until the 18th day of 
June, 1914, at which time affiant received from the said Robert J. 
V\ ynne, the President of the First National Fire Insurance Com¬ 
pany aforesaid, a letter in the words and figures following: 

First National Fire Insurance Company of the United States. 

June 18th, 1914. 

Dear Sir: At a meeting of the Board of Directors of the First 
National Fire Ins. Co. yesterday said board having been duly elected 
by our stockholders on the 17th a resolution was passed declaring 
certain offices vacant. Among the offices declared vacant was 
8 that of Office Manager held by you. 

Very respectfully, 

(Signed) ROBERT J. WYNNE, Preset. 

F. E. Pierce, Esq., Office M'g’r. 

Affiant immediately protested against the action outlined in the 
said letter of the said Wynne last hereinabove recited, and stated 
that he should insist upon his right under the contract hereinabove 
recited. Affiant's protest was however unavailing and affiant was 
paid on the 8th day of July, 1914, by the Commercial Fire Insurance 
Company and the First National Fire Insurance Company all of 
the salary due him to July 8, 1914, but he has never been paid any 
salary by the said First National Fire Insurance Companv since that 
date, and was informed by the President of the said First National 
Fire Insurance Company that his connection with said Company 
must cease on the said 8th day of July. 

On the 9th day of July, 1914, affiant reported for duty as Office 
Manager of both Companies as hereinabove recited, and delivered to 
the said Robert J. Wynne a letter, of which the following is a copy, 
to wit: 
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Washington, D. C., July 9, 1914. 
Hon. Robert J. Wynne, President First National Fire Insurance Co. 

Dear Sir: In reporting at the office this morning for duty under 
mv contract with you as Office Manager of the lirst National Fire 
Insurance Company, I desire to place myself upon record and to 
formally notify you that I tender myself ready and willing to con¬ 
tinue the performance of my duties as Office Manager under 
9 my contract with you for three years from January 1, 1914, 
at a salary of $5,000 per annum. 

Yours respectfully, 

(Signed) FRED. E. PIERCE, 

1 " Office Manager. 


Affiant was however told by the said \\ ynne that his services would 
not be accepted by said First National Fire Insurance Company. 
Affiant was however continued in his position as Office Manager of 
tho Commercial Fire Insurance Company, under the same salary 
from the Commercial Fire Insurance Company as he had theretofore 
received from both Companies, up to and including the 31st day of 
August. 1914, at which time his connection with the Commercial 
Fire Insurance Company was terminated by the officers of said 
last named Companv upon the sole ground that said Company could 
not afford to pay the salary which affiant’s sendees commanded. 

Affiant further states that during the entire time he was acting 
as Office Manager for the First National Fire Insurance Company 
aforesaid, he performed his duties as such, to the eiltire satisfaction 
of said Company and of the Commercial Fire Insurance Company 
with wffiich it was affiliated, as aforesaid; that beginning with and 
after the 9th day of July, 1914, the performance of his duties as 
Office Manager for the Commercial Fire Insurance Company aforesaid 
did not in any manner prevent his completely performing his duties 
as Office Manager of the First National Fire Insurance Company 
aforesaid, as up to that time he had been accustomed to do under 
the joint arrangement hereinabove mentioned; that ever since the 
8th day of July, 1914, affiant has at all times been ready, 
10 willing and able to perform his duties as Office Manager 
of the First National Fire Insurance Company as aforesaid 
and during the entire month of September, 1914, he continued 
readv, willing and able to perform said duties and would gladly 
have performed them if permitted so to do by said First National 
Fire Insurance Company. During said month of September affiant 
was unable to procure other employment; and by reason of the 
breach of the said contract on the part of the said First JNational 
Fire Insurance Companv, affiant has been deprived of the! salary 
which he otherwise might and would have derived and acquired 

from the performance of his said duties. 

Affiant further states that the monthly salary contracted for as 
hereinabove set forth was $416.66 2/3 per month, and was during 
the period of his service as aforesaid, paid to him semi-monthly, and 
that said monthly salary for the month of September is still unpaid 

to this affiant. 
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Whereupon affiant says that there is now justly due and owing 
to him from the said First National Fire Insurance Company of 
the United States, exclusive of all set-offs and just grounds of de¬ 
fense, the sum of Four Hundred and Sixteen Dollars and Sixty- 
-en Cents ($416.67), with interest from the 30th day of Septem- 

Dvi y ±*714. 

FREDERICK E. PIERCE. 

Subscribed and sworn to before me this 21st day of October, 1914. 

t SEAL -] L. GARDNER,’ 

Notary Public, Kings County. 

Certificate filed in N. Y. Co. 44. 


11 


Plea, See. 


Filed November 2, 1914. 

******* 

Now conies the defendant, by its attorneys, and for a plea to the 
declaration filed herein by the plaintiff says that it did not undertake 
or promise in manner and form as alleged. 

JAMES S. EASBY-SMITH, 
JAMES B. ARCHER, 

Attorneys for Defendant. 

Affidavit of Defense. 

******* 
District of Columbia, ss: 

Robert J. W ynne being first duly sworn according to law says 
as follows: ’ 

I am the I resident of the First National Fire Insurance Company 
of the United States, a corporation, named as defendant in the above 
entitled suit, and am the agent of] said defendant corporation for 
the purpose of making this affidavit of defense to be filed with the 
said defendant’s plea in bar of said action. I further say that the said 
defendant has a good defense to the whole of the plaintiff’s claim 
and that the grounds of said defense are as follows: 

It is true, as stated in the plaintiff’s affidavit of merit, that on or 
about the 15th of September, 1913, affiant was the President 
of said Defendant and that Robert R. Tuttle mentioned in 
12 the plaintiff’s said affidavit, was one of the Vice-Presidents 
of the defendant corporation,; namely, third Vice-President, 
and at the same time one Frederick S. Dudley was also one of the 
Vice-Presidents of the defendant corporation, namely, first Vice- 
President. It is true that at said time this affiant was absent from 
the United States. Affiant denies on information and belief, the 
source of his information being the records of the defendant’ cor¬ 
poration and his fellow officers of said defendant corporation, that 
at the said time the said Tuttle was acting as President of the de- 
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fendant corporation, but says in truth and in fact the said Dudley 
was acting as President of the Defendant corporation. Affiant tur- 
ther says that on the dates mentioned in the month of September, 
1913 the said Tuttle had no authority to act for or on behalf oi 
said defendant corporation in the capacity ot acting President. 

4ffiant further savs that he believes it is true that on September 
15 1913 the said Tuttle sent to the plaintiff the telegram and letter 
set out in plaintiff’s affidavit of merit. Affiant further says that he 
believes that the plaintiff on September 22, 1913, did report for 
duty as joint office manager of the defendant corporation and ot 
the"said Commercial Fire Insurance Company, and further says 
upon information and belief, as aforesaid, that plaintiff was then 
fully informed and advised that no officer of the defendant cor¬ 
poration had the right to enter into a contract of employment with 
any person and that such contract of employment could only be 
entered into by and through the Board of Trustees of said defend¬ 
ant corporation or the Executive Committee thereof. Aitiant 
13 further says that with the full knowledge and acquiescence 
of the plaintiff the proposition of the employment of the 
plaintiff by the defendant corporation was, on to-wit, the 24th day 
of September 1913, submitted to the Executive Committee of the 
defendant corporation and that the said Executive Committee on 
said 24th day of September, 1913, took action, by regular vote as 


* 0l ‘-Motion made by Mr. Dudley, seconded by Mr. Tuttle: 

“That F. E. Pierce be employed as Office Manager of this com- 
panv and the Commercial Fire Insurance Company, on joint ex¬ 
pense, at the rate of $4,200 per year, until January 1st. Motion 

being put was duly carried.” 

\ftiant further says that said action of said Executive Committee 
was communicated to the plaintiff and that plaintiff agreed to enter 
the employ of the defendant corporation and the said Commercial 
Fire Insurance Company as joint office manager of said^two com¬ 
panies until the first of January, 1914, at the salary of $4,200 per 
annum or $350 per month; that the plaintiff did enter and continue 
in the employ of the said two companies at said salary and was paid 
bv them at the rate of $4,200 per annum or $350 per month until 
the month of February, 1914. Affiant says that on, to-wit the 17th 
dav of February, 1914, the said plaintiff again requested the de¬ 
fendant corporation to enter into a contract of employment with 
plaintiff whereby plaintiff would be employed as joint office manager 
for the term of three years at a salary of $5,000 per annum, and 
that plaintiff’s said request was communicated to the Board of 
Trustees of defendant corporation for its action thereon and that on, 
to-wit the 24th day of February, 1914, the said Board of Trustees 
' of defendant corporation took action upon the said request 
14 of the said plaintiff agreeing to employ the plaintiff as joint 
office manager, as aforesaid, at a salary of $416.66 per month 
from January 1st, 1914, until the July meeting of the Board of 
Trustees to to held on the 8th day of July, 1914, the minute of 
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the said action of the said Board of Trustees on February 24th 1914 
being as follows: 

“Mr. Tuttle: ‘I move that Mr. Pierce be employed as Office 
Manager at the rate of $416.66 per month, from January 1st, 1914, 
until the July meeting of this Board; the First National to pay its 
usual proportion of this expense.’ ” 

Affiant further says that the said last mentioned action of the 
said Board of Trustees was immediately communicated to the plain- 
till and that he acquiesced in said action and accepted the employ¬ 
ment at the salary and for the time stated and that plaintiff con¬ 
tinued in the employ of the said two companies as joint office 
manager until to-wit, the 8th day of July, 1914, and was fully 
paid by said defendant corporation its share of plaintiff’s said salary 
of $416.66 per month; and affiant says that plaintiff has not been 
employed by the defendant corporation since the 8th day of July, 
1914, nor has any contract of employment between the plaintiff 
and the defendant corporation been in effect since the said 8th day 
of July, 1914; and that no contract or contracts of employment 
were ever in effect between plaintiff and defendant corporation ex¬ 
cept the contract hereinbefore set out entered into by authority of 
the Executive Committee on the 24th day of September, 1913, and 
the subsequent contract entered into by authority of the Board of 
Trustees on the 24th day of February, 1914, and that the 

15 last mentioned contract terminated on the 8th day of July, 
1914, the said plaintiff having been fully paid for his serv¬ 
ices rendered to that date. 

ROBERT J. WYNNE. 

Subscribed and sworn to before me this 2nd day of November 
A. D., 1914. 

[seal.] PAUL F. GROVE, 

Notary Public , D. C. 

Replication. 

\ 

Filed November 6, 1914. 

******* 

The plaintiff joins issue upon the defendant’s plea. 

WALTER C. CLEPHANE, 

Attorney for Plaintiff. 

Memorandum. 

May 9, 1916.—Verdict for defendant. 

16 Supreme Court of the District of Columbia. 

Wednesday, May 17th, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 


2—2982a 
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It appearing that under Rule of Court, judgment on verdict 
should be entered herein, it is so ordered. Wherefore, it is con¬ 
sidered that the plaintiff take nothing by this action, that the de¬ 
fendant go hence without day, be for nothing held and recover of 
the plaintiff its costs of defense to be taxed by the clerk and have 
execution thereof. 

From the foregoing, the plaintiff by his attorney, in open court, 
notes an appeal to the Court of Appeals; whereupon, the penalty of 
a bond for costs is hereby fixed in the sum of One Hundred Dol¬ 
lars. 


Memorandum. 

May 17, 1916.—Appeal bond approved and filed. 


Assignment of Errors. 

Filed June 9, 1916. 

******* 

The plaintiff, appellant, assigns the following as errors committed 
by the learned Trial Justice upon the trial of the above en- 
17 titled case: 

I. In excluding evidence showing the expense incurred by 
plaintiff in moving himself and his family back to Roselle, New 
Jersey, at the termination of his employment. 

II. In excluding any and all the documents offered in evidence 
by plaintiff’s counsel. 

III. In instructing the jury to return a verdict in favor of the 
defendant. 

WALTER C. CLEPHANE, 
Attorney for Plaintiff-Appellant. 


Designation of Record. 

Filed June 12. 1916. 

******* 

The clerk will please include in the transcript of record for the 
Court of Appeals in the above entitled cause, the following papers: 

1. Declaration. 

2. Affidavit of Merits. 

3. Pleas. 

4. Affidavit of Defense. 

5. Replication. 

6. Verdict for defendant. (Memo.). 

18 7. Judgment. 

8. Appeal in open court and order fixing penalty of appeal 

bond. 
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9. Memo, of filing of appeal bond. 

10. Assignment of Errors. 

11. This designation. 

WALTER C. CLEPHANE, 

Attorney for Plaintiff. 


Supreme Court of the District of Columbia. 

Wednesday, June 21st, 1916. 

Session resumed pursuant to adjournnment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

Comes now the plaintiff by bis attorney of record and submit ting 
to the Court the Bill of Exceptions taken in the trial of the fore¬ 
going entitled causes, and prays that the same be signed and made 
of record nunc pro tunc, which is hereby accordingly done. 


19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
18, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 57380 at Law, wherein Frederick 
E. Pierce is Plaintiff and First National Fire Insurane Company 
of the United States, a corporation, is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 27th day of June, 1916. 

[Seal Supreme Court of the District of Columbia.] 

[seal.] JOHN R. YOUNG, Clerk. 
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20 In the Supreme Court of the District of Columbia. 

At Law. No. 57330. 

Frederick E. Pierce, Plaintiff, 

vs. 

First National Fire Insurance Company of the United States, 

a Corporation, Defendant. 

At. Law. No. 57579. 

Frederick E. Pierce, Plaintiff, 

vs. 

First National Fire Insurance Company of the United States, 

a Corporation, Defendant. 

At Law. No. 57334. 

Frederick E. Pierce, Plaintiff, 

vs. 

Commercial Fire Insurance Company of the District of 

Columbia, Defendant. 

At Law. No. 57580. 

Frederick E. Pierce, Plaintiff, 

vs. 

Commercial Fire Insurance Company of the District of 

Columbia, Defendant. 

Be it remembered that the above entitled causes were consolidated 
for the purposes of trial, and l>eing so consolidated, came on for 
trial before Mr. Justice Stafford and a jury on the 8th day of May, 

1916. 

Whereupon the plaintiff, to maintain the issues on his part, testi¬ 
fied that he now resides in Roselle, New Jersey, at which 
21 place he resided in September, 1913, in the house owned 
by him; that he first became acquainted with Mr. Robert R. 
Tuttle, of the First National Fire Insurance Company and the Com¬ 
mercial Insurance Company, by reading an advertisement in the 
Journal of Commerce Bulletin^ seeking the sendees of somebody 
versed in the business to take charge of the office of either one or two 
fire insurance companies; that plaintiff answered that advertisement 
and about two weeks after that received a letter from Mr. Tuttle 
in response to which plaintiff came to W ashington and saw him. 
Plaintiff further testified that he found Mr. Tuttle in the office of 
the Commercial Fire Insurance Company in a corner room on the 
8th floor of the Southern Building; that the offices of the Commer¬ 
cial Fire Insurance Company were located along the H Street side 
of that building, and the offices of the First National, with the ex- 
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ception of General Wynne’s office, across the hall and formed a sort 

an , ' 1 he , two su it«s communicated with each other and both 

General \\ ynne’s office and Mr. Tuttle’s office were on the Com- 
mercial side. 

eaIle '] "Pun Mr. Tuttle on Friday, September 12th, when 
1 uttle was alone in his private office. ' 

M „ P “ ,’’ eln f .'Uterropated concerning his conversation with 
. J uttle, the defendants objected to the same on the ground that 
siu-h conversations are inadmissible to prove a contract required by 

lows • tatUte ° f Frauds to be ln writing, and the court ruled as fol- 

defendants ” re ° e ' Ve sub i eet to . vollr objection; that is, as to both 

T P ttle g^ted plaintiff and said that he had heard of plain- 
} s sorvl ees with the Sun and with other companies, and he thought 
from what he had heard that plaintiff would very ably fill the posi- 

i' V V- , 16 ba( J epen. Plaintiff stated during the conversation 
tnat he did not feel that he would want to come and move his family 
here and go to all that expense unless he had some definite term 
<> cinployment, at least three or five years, especially in view of the 
tact that he had spent twenty-five years and more in the insurance 
business and that he was moving away from an. insurance center 
into a town which was not an insurance center, and if he was left 
lgh and dry he would not be able to get another position here at 
anty such salary as he thought he could command. Tuttle 
said that he had no authority to make a contract verbally 

R , " t>i - U ^ -1.! Ie ratification of the Finance Committee and the 
Hoard. Plaintiff said that he did not feel that he wanted to close 
the deal unless this thing was fully decided. Tuttle said he could 
not have a meeting that day because Mr. Dudley was away in New 

u° . Mr ; Wvnne ! n . Europe, and Mr. Du Bois in Idaho or some- 
" i' eie a;"* 1 weat 'l 11 us term, and he really was alone and was the 
sole officer of the two companies then present in Washington. 

I little said they could not have a meeting before Monday morning 
" len 16 ex P e< 'ted Mr. Dudley would be present which would make 
a quorum of the Finance Committee, including members who were 
residents here at that time. 

Tuttle called in Mr. Johnson, who was Secretary of the First Na¬ 
tional and introduced plaintiff to him, and Johnson and plaintiff 
discussed matters concerning both of the companies, he trying to 
induce plaintiff to come. Mr. McKee who was Secretary of the 
Commercial and Mr. Grove who was one of the assistant secretaries, 
and plaintiff went out to lunch together. In the afternoon plain¬ 
tiff went back and spent some time in the office, but Mr. Tuttle 
could not get through his conversation with plaintiff and wanted 
to know if plaintiff would not stay over night, which he did. Plain¬ 
tiff spent the evening in the office with Mr. Johnson and one of 
the agents, and the next morning reported back to Mr. Tuttle. After 
further comersation Plaintiff told Tuttle that he would not feel 
that he wanted to come for less than $5,000.00 year. After Tuttle 
went out of the room he came back and made a proposition to plain- 
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tiff that if plaintiff would come until the first of January at $350.00 
a month, if he then made good he would get $5,000.00 a year and 
he employed for at least three years. Plaintiff told Tuttle that 
would be' satisfactory, but- that plaintiff would not come until he 
was assured by Tuttle in writing that the thing had been ratihed 
and that the thing was official. Tuttle assured plaintiff that e 
would know by Monday noon. He said that if the meeting 
23 of the Board which he would call for Monday morning 

he said just as soon as the meeting of this Finance Com¬ 
mittee, or whatever it was, could be held, he would wire for plain¬ 
tiff. As plaintiff was sitting down to lunch on the following Mon¬ 
day the ’phone rang and the telegram was read to plaintiff irom 
the station. Plaintiff immediately that afternoon wrote saying that 


he had received the telegram. . A/r ™ ,,i 

Saturday morning while plaintiff was in \Y ashington, Mr. luttle 
told him some circumstances connected with the then office manager 
Mr Fitch. He said that Mr. Fitch was going on the road out_west 
and that he wanted plaintiff to meet him and wanted Mr. bitch 
to give an outline of the duties that plaintiff would perform and 
also to let plaintiff take up any loose ends, because Mr. Fitch would 
have gone away before plaintiff reported. He said that Mr. 
was office manager of both companies. He introduced plaintiff to Mr. 
Fitch and plaintiff and Mr. Fitch went into Mr. Du Bois room, Mr. 
Du Bois being away, and spent a couple of hours in there going over 
all the affairs of both companies. Mr. Fitch went into it quite 
voluminously and told plaintiff that he expected to call on him in 


New York, but he did not. . ., 

Plaintiff identified the letter subsequently offered m evidence 
as plaintiff’s Exhibit No. 1 as having been received through the mail 
and as having been signed by Robert R. Tuttle, said letter having 
been written on the letter head of the birst National Fire Insurance 
Companv and signed by Mr. Robert R. Tuttle, \ ice-President. 

Plaintiff thereupon stated that the paper marked plaintiff s Ex¬ 
hibit No. 2 is a copy of a letter under date of September 9, 1913, 
written to him upon paper of the Commercial Fire Insurance Com¬ 
pany, signed by Robert R. Tuttle as President of tho Company, 
that the original was in a box of his papers which was lost in transit 
from Roselle to Washington, and that this copy was made 
24 & 25 since, by one of the girls in the office from the carbon copy 
in the files of the Commercial Fire Insurance Company; 
that he presumes he instructed her to copy it; that it was copied 
while he was with the companies, and that he afterwards compared 
it; that he had received a telegram from Mr. Tuttle which was so 
badly garbled that it made it rather incomprehensible and that he 
was confused as to its meaning; that he wanted to get a copy as com¬ 
plete as possible of all the stuff pertaining to his employment; that 
one telegram was lost also; that he presumes he went into the files 
of the First National Fire Insurance Company to see what was in 
there about his employment, but he does not recollect, but it seems 
to him that it would be reasonable to suppose that he did. 

Plaintiff identified the telegram marked plaintiff s Exhibit No. 6 
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as having been ’phoned to him, as marked in pencil upon the tele¬ 
gram, at 12:46 P. M. on the 15th of September. He testified that he 
asked to have a copy of it, and that he called at the telegraph office 
in Roselle and the Station Agent in the employ of the Western 
union there wrote the telegram out and gave it to him. 

Plaintiff identified a copy of letter subsequently offered in evi¬ 
dence marked plaintiff’s Exhibit No. 4, as being a copy of letter 
which he got confirming Mr. Tuttle’s telegram to him, and states 
that, the original was received m the course of the mail, but was 
lost, t he copy was made by Mr. Tuttle’s secretary sometime in 
September, 1914, and was found in the files. The Secretary was 
in Mr. 1 uttle s office when he was connected with the First National 
and continued in the employ of the Commercial Company after 
plaintiff s connection with the First National had been severed. 
Mr. Tuttle had a locked file in which were letters from both the 
.birst National and the Commercial Companies, after he was re¬ 
moved from his connection with the First National. Plaintiff does 
not know who wrote the signature Robert R. Tuttle on the letter 
but he did not write it. He saw her make the copy and the signa¬ 
ture was not written on it when it was given to plaintiff bv her. 
Plaintiff asked Mr. Tuttle if he would allow plaintiff or the secretary 
referred to, to look through the files to see if there were any letters 
there that might be available to plaintiff as bearing on his employ¬ 
ment, and Tuttle consented to do it. The secretary went through 
the files herself and produced that letter herself. * Plaintiff’s Ex¬ 
hibit No. 4 was copied from a carbon copy. It was marked “First 
National Fire Insurance Company” across the top with a stamp. 

Plaintiff’s counsel then called upon defendants’ counsel for a 
letter from plaintiff to Mr. Tuttle dated September 15th, in which 
plaintiff advised Mr. Tuttle of acceptance of conditions. In re¬ 
sponse to this, counsel for both defendants stated that they had 
made a search and found no such letter in the files of the two de¬ 
fendant companies. Thereupon plaintiff stated that this paper 
which was marked plaintiff’s Exhibit No. 5 was a copy of the letter 
he wrote in response to the telegram, the same day that he received 
it; that the original was written by him in longhand and the copy 
was made at the same time the copies were made of the others, 
from the files of the Company, but of which Company, plain- 
26 tiff does not know, and that he compared it himself; that 
he mailed the original to the Company; that the original 
was written in longhand on his own paper “Frederick E. Pierce 
519 Chestnut St., Roselle,, N. J.”; that he presumes this copy was 
made at the same time he had all those copies made, but that wit¬ 
ness does not recollect whether it was copied from the files of the 
First National or from the files of the Commercial, because it is 
just addressed “Dear Mr. Tuttle”. It was written by witness to Tut¬ 
tle as an officer of both companies. Witness saw and handled these 
papers at the time the young lady was copying them and they 
went back into the files again. The first National and the Commer¬ 
cial files were practically together. They] were along all one side 
of the room. The files were rather mixed. 
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Plaintiff first came to Washington about the 19th to the 22nd of 
September. He thinks he came down on Saturday, spent Sunday 
looking for a place to stay, and reported on Monday morning. 

Mr Tuttle called plaintiff in his office on the 2oth of September 
and asked plaintiff to read over the papers which were subsequently 
offered in evidence and marked Plaintiff’s Exhibits Isos, ha, 66 and 
6c respectively. Tuttle asked plaintiff to note them and take pos¬ 
sesion of them, that the management from Mr. Fitch would 
naturally fall on plaintiff’s shoulders. So plaintiff took possession 
of these papers which detailed Mr. Fitch’s duties and which of 
course came to plaintiff as his successor. They were given to plain¬ 
tiff as his authority as Office Manager to act. It was the custom 
to have everything noted on the back. Plaintiff noted on the face 
of each paper “9/25/13”. The papers were given to plaintiff to 
retain. Mr. Fitch had them up until the time he turned them over 

to Mr. Tuttle. _ „ . 

Plaintiff rented his house in Roselle and moved his family to 


Washington. . 

Plaintiff’s counsel then offered to prove the expense of moving 
plaintiff’s familv and furniture back to Roselle after the contract 
was broken bv the defendants. To this proffer objection was made 
on the ground that it was not the proper measure of damages 
27 and if the contract had been terminated at the end of the 
three years for which it was claimed it ran, that expense 
would have had to lie incurred in any event. The objec¬ 
tion was sustained and an exception noted on behalf of the plaintiff. 

Mr Wvnne. the President of the First National Fire Insurance 
Company was in Europe when plaintiff firrst went to Washington, 
and so remained for a month or six weeks, or possibly longer. 
When Mr. Wvnne returned, Mr. Tuttle introduced plaintiff to 
him as the Office Manager of the Companies, and plaintiff and 
Wvnne had a verv pleasant little conversation together. Plain¬ 
tiff think® that Mr. 'Wvnne at that time said that during his ex¬ 
perience as executive, etc., he felt that, if there was a good man 
in the chair, etc., he would not bother himself about the small details 

of the business; he left it up to the good man. , 

Some of the employees of the two companies were paid under 
ioint arrangements between the companies. Some of them were 
under what they called the stock selling arrangement of the kiM 
National alone. ' Some of the officers of the First National were paid 
directly bv the First National. Some of the officers of the Com¬ 
mercial were paid directly by the Commercial. Some of the em¬ 
ployees of the Commercial and the First National jointly were paid 
jointly bv them. Mr. McKee paid plaintiff 

Plaintiff then identified a paper labeled “Copy”, purporting to 
be a receipt dated July 8, 1914, and marked for identification Plain¬ 
tiff’s Exhibit No. 7, stating that it is a copy which he asked for at 
the time Mr. McKee paid this money in cash for plaintiff s salary 
up to Julv 8 1914, a joint arrangement between both the Com- 
mercial and the First National Fire Insurance Companies. That 
covered the period up to July 8th. Plaintiff presumes it was for 
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the last fifteen days in June and up to July 8th. It was made 
out by Mr. McKee in his own handwriting. The paper was offered 
in evidence without objection. 

Plaintiff performed the services which Mr. Tuttle outlined to 
him as those which he was to perform, as indicated in 
28 plaintiff’s Exhibits Nos. 1, 6a, 6b and 6c. 

Plaintiff was with the Companies until the first of Sep¬ 
tember, 1914. Ilis pay ceased on August 21, 1914. About June 
18, 1914, plaintiff received from General Wynne the letter which 
was subsequently offered in evidence and marked Plaintiff’s Ex¬ 
hibit No. 8. It was written in General Wynne’s own handwriting, 
and sent to plaintiff through his secretary. 

Whereupon the following occurred: 


By Mr. Clephane: 


Q. Prior to that time had Gen. Wynne ever informed you whether 
he was familiar with the terms of 1 the contract under which you 
entered the service of the companies? A. He did. We had a con¬ 
versation in either January or February of 1914, in relation to my 
contract and so forth. There was some trouble brewing in the 
board; some talk of bringing charges against some of the members, 
and some of them were railroaded or going to be, and we had quite 
a little discussion together on the merits, and we were talking about 
my case. Gen. \\ ynne at that time said he was entirely familiar 
with the thing and the thing ought to be fixed up; there was no 
reason why it could not be fixed up; and I think through Gen. 
\\ ynne’s suggestion—in fact, 1 am very positive it was—I wrote 
a letter to the board, the letter which was read by you a little while 


ago. 

Q. It was read by Mr. Easby-Smith, was it not? A. I guess, 
perhaps, it may have been Mr. Easby-Smith that offered that 
letter. I think the following day, after the meeting, I had a further 
conversation with Gen. Wynne regarding the meeting and what 
happened in the meeting. 


The letter referred to by the witness was read in the presence 
of the court and jury by counsel for the defendant in his opening 
statement, but was not offered or received in evidence, said letter 
being as follows: 


29 “February Twelfth, 1914. 

To the Board of Trustees: 

Conversation had with Mr. Tuttle at the time of my engagement 
contemplated a salary of $4,200 per year until January 1st, which 
was ratified by the Finance Committee last September with a prom¬ 
ise of an increase to $5,000 per year from January 1st, 1914, and at 
least three years’ employment at not less than this salary providing 
that I should prove my worth during the three months’ interim: 
As nothing has been done toward carrying out these promises 
officially and as my position, through the action of the Finance 
Committee in September, is at present anomolous, I ask that official 
3—2982a 
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action be taken with a view to making my status legal with you, 
both in justice to you and to myself and to my family who is 
dependent upon me. 

1 submit herewith a comparative statement showing actual sav¬ 
ings, a total of which approximate $34,000 per annum, the salary 

item alone amounting to $14,000. 

While Mr. Wolfe has reduced this figure somewhat, I still feel 
that this can be saved, although possibly in other items, if my 
powers are made sufficiently broad and all expenditures, outside 
of officers' salaries have my approval before being passed upon by the 
board. 


Respectfully submitted, 


F. E. PIERCE, 
Office Manager.” 


Q. Did he ever state to you whether he was familiar with the 
period of time mentioned in the contract? A. He did. We talked 
about it at that time before the meeting, several times prior. 
30 Q. When did you first discover that there was nothing 

on the record of the companies indicating the term for which 
you had been employed? A. The 4th of February. 

Mr. Easby-Smith: 1 object to that. It assumes something that 
has not been testified. On the contrary, this witness has testified 
that he knew prior to that time that the September meeting had 
not ratified that contract, your Honor. 

Mr. Clephane: I beg your pardon. 

Mr. Easby-Smith: He stated that he talked to Gen. W ynne 
about the condition and that Gen. Wynne took it up with the 
board and immediately after the board meeting communicated to 
him the action that the board had taken. 

The Witness: That was in February. 

Mr. Easby-Smith: That is, as to the February meeting you have 
testified that you knew that the board had not carried out the 
alleged contract in the September meeting. 

Mr. Witness: I did not do it until February, though. 

The Court: That was the first that he did know of it; in Feb¬ 
ruary. 

By Mr. Clephane: 

Q. Now, will you state how you happened to discover in February 
that there w T as any breach? A. During the fore part of February 
they were having this quarrel in the board amongst themselves, 
and at that time Wolfe—I think both of the Wolfes^-were called on 
here for examination of one or both of the companies, and we had 
to dig out from the files, the trustees’ records, and from the board 
records, several things that had transpired that bore on this quarrel¬ 
some question, in which I was not involved, by the way; but I as 
office manager had to make excerpts from the copy; had to direct 
them to be made; and in going through to find the records 
31 which did have to be made I came *across this record of the 
September 24th meeting; and that is the first I knew any- 
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thing about it. I had no more idea of how that thing was done 
than anyone on earth at that time. I did not know that that 
read just exactly the way it did. 

Q. It was then that you wrote the letter which Mr. Easby-Smith 
read, asking that your status be defined on the record? A. Yes, 
sir. 


Thereupon plaintiff identified without objection copy of 

32 letter written by him to the Board of Directors of the Com¬ 
mercial Fire Insurance Company on July 8, 1914, which was 

marked Plaintiff’s Exhibit No. 9 and admitted merely as showing 
the dealings between the parties and the claim plaintiff made at 
that time, not as establishing the terms of his contract. This letter 
was delivered during the Board meeting to Mr. Thyson as Secretary 
of the Commercial Fire Insurance Company, and read by him to the 
Board. 

Plaintiff states that the letters marked Plaintiff’s Exhibits Nos. 
10 and 11 respectively, dated July 9, 1914, one addressed to the 
President of the First National Fire Insurance Co., and the other 
addressed to the President of the Commercial Fire Insurance Co., 
were copies of the letters that he wrote and delivered to those gentle¬ 
men respectively in person, in their respective offices in their re¬ 
spective companies. The originals having been\ called for, no ob¬ 
jection was made on the ground that these were copies. 

Witness identified letter from Mr. Robert J. Wynne, President of 
the First National Fire Insurance Co., dated June 20, 1914, marked 
Plaintiff’s Exhibit No. 12, as having been received by him with 
the words appearing in said letter “as Office Manager” crossed out 
when he got it. 

Plaintiff identifies copy of letter signed F. E. Pierce addressed 
to Mr. Robert R. Tuttle, President of the Commercial Fire In¬ 
surance Company, dated September 1, 1914, which was written by 
him and delivered by him to Mr. Tuttle personally. Same was 
marked Plaintiff’s Exhibit No. 13. The original having been called 
for. no objection was made on the ground that this was a copy. 

After receiving notice from Mr. Wynne of the First National, of 
the termination of plaintiff’s contract with that Company, plain¬ 
tiff continued his duties there up until the 8th of July. After that 
time he reported for duty under the First National, but was not 
permitted to perform service there, although he did perform services 
for the Commercial until the 31st of August. 

Plaintiff states that a letter dated August 15, 1914, signed by 
Robert R. Tuttle as President of the Commercial Fire Insurance 
Company and labeled Plaintiff’s Exhibit No. 14, was handed to 
him personally by Mr. Tuttle. 

33 After his period of service with the Commercial hajd 
been terminated by the above letter,, plaintiff reported for 

duty, but was not permitted to perform duties. 

Between the 8th of Julv and the 31st of August, plaintiff’s serv¬ 
ices for the Commercial did not in any manner interfere with his 
performance of service for the First National, if he had been per- 
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mitted to perform service for the latter company. 
in the First National office yen’ frequently during that period col¬ 
laborating with Mr. McKee and Mr. Johnson. . , 

After his period of service with the two companies terminated, 
plaintiff made personal application and also written apphcation to 
several companies, and as a result, he was called to Boston to make 
a survey of an insurance company there, and through their he\\ 
was able to go to another office in Boston where he was employed 
seven months putting the office on efficiency basis. ITe made several 
applications in Boston, and the summer was coming on and they did 
not care to have anything done at that particular time; so he went 
to New York and for the same reasons he could not. seem to land in 
New' York. At that time he met Mr. Kenworthy and Kenworthy 
and plaintiff formed a sort of agreement to go in and share expends 
alike and both independently go after their own work. Throug 
plaintiff’s own efforts, he was called to Boston again with another 
insurance office there and was there for several weeks. That was 

about the middle of November. ... 

Plaintiff’s business is now accountancy and auditing, especiallj 
office management, etc. He is sharing offices with Mr Kenworthy. 
He has not kept anv ledgers or journals or anything like that, but 
all his expenses and income, etc. are made a part of his check books. 
Plaintiff’s net income from the time of the severance of his relation 
with these companies down to the present date, including the esti¬ 
mated income to the end of 1916, is $3,234.29 His gross income 
to date has been $4,795.00. As against that there were expenses 
consisting of salary, plaintiff’s portion of the office expenses, travel¬ 
ling and hotel hills, etc. incurred on business, as well as sen- 
34 ices of his own clerk, amounting to $2,560.71. Plaintiff 
estimates that his net income from this time to the end of 
1916, predicated on what he has done, will be R000.00 net. 

Plaintiff states that the paper marked Plaintiff s Exhibit No. 15 
he copied in his own handwriting from the records of the report 
of the Sub-Committee of the Board of Directors of the Commercial 
Fire Insurance Company. It was the custom of the Secretary sitting 
at the meeting to take down the minutes and then a copy of them 
was made on the typewriter. Those afterwards were incorporated 
on the minutes which went into the book. They were typewritten 
and were made on the paper which fits that hook (referring to 
book in possession of counsel for the Commercial), and which is 
locked into it. That was copied from the original record that was 
made before it went into that book. The report was presented by a 
committee that was appointed by the Directors of the Commercial 
to make recommendations. It was signed by the committee of 
which plaintiff thinks Col. Harper was a member. They were di¬ 
rectors of the Commercial Fire Insurance Company. When plain¬ 
tiff first saw the report, it was in the possession of Mr. Thyson, the 
Secretary of the Commercial. It was handed to plaintiff by Mr. 
Thyson‘in response to plaintiff’s request. Mr. Thyson said that 
was the copy of the report of the committee as presented at the meet¬ 
ing. 
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Counsel for the Commercial Insurance Co. having admitted that 
a call had been made upon him for the original report, stated that 
there was no such report in the minutes, but in response to request 
of plaintiff’s counsel, he produced the minute books of the Board 
of Directors and the Finance Committee of that Company, which 
contained the following: 

The minutes of ai meeting of the Board of Directors held July 
28, 1914, contained this paragraph: 

“On motion made by Mr. Harper, seconded by Mr. Roberts, and 
duly carried, a committee consisting of Messrs. Harper, Roberts and 
Warren was named to look into the company’s salary accounts and 
methods of running the business, and to report to the board of 
directors the information which they have obtained together 
35 with such recommendations as the committee sees proper to 
offer.” 

The minutes of the meeting of said Board on August 12th, con¬ 
tained the following: 

“Mr. Harper read the report of the committee appointed to look 
into the condition of the company, and after some discussion on the 
said report the following motion was made: 

“On motion of Mr. Jordan, seconded by Mr. Krouse, and duly 
carried, the committee’s report is accepted and referred to the ex¬ 
ecutive committee, and a vote of thanks extended to the members of 
the committee who wrote the report.” 

The minutes of the meeting of the Executive Committee held 
August 13th, contained the following: 

“On motion of Mr. Harper, seconded by Mr. Lincoln, and duly 
carried, the contents of the report made by the committee on in- 
vestigatjon of investigation of the company’s affairs be taken up and 
passed on by paragraph.” 

“Paragraph 1 of the said report was passed with the exception of 
the office of the secretary.” 

“On motion of Mr. Harper, seconded by Mr. Thvson, and duly 
carried, the chairman of the executive committee and the president 
of the colupanv were authorized to interview the several men men¬ 
tioned for the office vacant in the company,” etc. 

These portions of the miputes were considered without objection 
from counsel for any of the parties, as in evidence. 

Plaintiff’s counsel then offered in evidence the various exhibits 
which have been hereinabove referred to, which are in the words 
and figures following: 
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Pl’t’f’s Ex. No. 1. 

Frederick S. Dudley, Vice-President. 

Fred T. Du Bois, Vice-President. 

Robert R. Tuttle, Vice-President. 

S. J. Johnson, Secretary. 

William J. Davis, Ass’t Secretary. 

Leslie Cramer, Treas. 

Robert J. Wynne, President. 

First National Fire Insurance Company of the United States. 

Home Office, Southern Bldg., Washington, D. C. 

September 5, 1913. 

Mr. Fred E. Pierce, 519 Chestnut St., Roselle, N. J. 

36 Dear Sir: On August 7th you replied to our advertise¬ 

ment in the Journal of Commerce for a capable and ex¬ 
perienced office manager. Judging from your experience as out¬ 
lined in vour letter and from what I have learned of you, you are 
thoroughly competent to fill the position advertised. 

Enclosed please find statements of the Commercial Fire Insur¬ 
ance Company, the First National Fire Insurance Company and 
the National Commercial Underwriters Agency, whose policies are 
guaranteed by the first two mentioned companies. 

These companies are doing no surplus line business whatever al¬ 
though Mr. Best with his customary inaccuracy gives us in his re¬ 
port as being companies that indulge in surplus line writings. We 
are regularly entered in New Jersey, Pennsylvania, Maryland, Vir¬ 
ginia, West Virginia, Delaware, Georgia, Alah&ma, Florida, Louisi¬ 
ana, Arkansas, Illinois, Indiana, Missouri, Ohio, Michigan, Idaho, 
and California. 

We are not pursuing the course so fatal to so many new com¬ 
panies, that of writing too much business the first year or two. The 
Commercial will write this year about $200,000 and the First 
National will write about $400,000. 

If your services are still available and if you would consider 
living in the city of Washington, I would be very glad to hear 
from you and to have you arrange for a convenient time to visit us. 

I beg to remain, 

Very truly yours, 

ROBERT R. TUTTLE, 

Vice-President. 


R. R. T./O. C. 
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Pl’t’f’s Ex. No. 2. 


Copy. 

September 9, 1913. 

Mr. Fred E. Pierce, 519 Chestnut St., Roselle, N. J. 

Dear Mr. Pierce : I have your favor of the 8th instant and note 
that my telegram was badly garbled by the operators. You in¬ 
terpreted it correctly and I shall be very glad to see you Friday 
afternoon. 

The Southern Building in which we are located is on the corner 
of 15th and H Sts., N. W. The electric cars that pass the Union 
Station marked “Mount Pleasant” are the ones to take and go di¬ 
rectly past the building. Please come to room #835 and ask for 
m*. 


Very truly yours, 
R. R. T./O. C. 


■j President. 


37 PlVf’s Ex. No. 3. 

Western Union Telegram. 

(Phoned 12:46 P. M.) 

Received at 12:32 P. M. 

Dated Washington, D. C., 9/15. 

To Mr. Fred E. Pierce, 519 Chestnut St., Roselle, N. J.: 

Please report here for work, a week from today if possible. You 
are engaged according to our conversation. 

ROBERT R. TUTTLE. 

PlVf’s Ex. No. 4. 


► 



Copy. 


September 15, 1913. 

Mr. Fred E. Pierce, 519 Chestnut St., Roselle, N. J. 


Dear Mr. Pierce: Confirming my telegram to you today, you 
are engaged according to our conversation, at $350.00 per month 
until January first after which your salary will be $5,000.00 per year 
for three years. 

Hoping to see you next Monday and with kind personal regards, 
I am, 

Very truly yours, 

ROBERT R. TUTTLE, 


Vice-President . 


■i 






R. R. T./O. C. 
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PlVf’s Ex. No. 5. 

Copy. 

519 Chestnut Street, 
Roselle, N, J., Sept. 15/13. 

Dear Mr Tuttle: I beg leave to own receipt of your tele^pun 
of even date and in reply to advise you acceptance of conditions. 

I have hoped to arrange matters so that I could report sometime 
this week and will do so if I can—but you can positively expect 

me hv Monday, Sept. 22". 

- FRED E. FIERCE. 

Pl’tVs Ex. No. 6a. 

Commercial Fire Insurance Company of the District of Columbia. 
3 g Washington, D. C., April 7, 1913. 

To the Employees: 

It has been decided, in order to obtain the best results, the manage¬ 
ment of the office shall be under the supervision of Mr. I itch, who 
as Office Manager will be held responsible to the undersigned for the 
proper maintenance and conduct of the office and the carrying on o 
the work therein; and having this entire charge of all office detail 
is authorized to make all necessary changes in and employment oi 
office assistance, giving all necessary instructions relative to the 
duties of office employees, assignment and management oi work, 
hours, etc. and such instructions given by him must lie observed 

accordingly. ROBERT R. TUTTLE, President. 

R. R. T./O. C. 

The above contains the following memorandum in ink: 

Noted 9/2o/13. F E PIERCE, 

Successor as Office Manager. 

On the back are signatures of various employees of the Company. 

6 b. 

First National Fire Insurance Company of the United States. 
Home Office, Southern Building, Washington, D. C. 

April 7, 1913. 

To the Employees: 

It has been decided, in order to obtain the best results, the manage¬ 
ment of the office shall be under the supervision of Mr. Fitch, who 
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as Office Manager will be held responsible to the undersigned for 
the proper maintenance and conduct of the office and the carrying 
on of the work therein; and having this entire charge of all office 
detail is authorized to make all necessary changes in and employ¬ 
ment of office assistance, giving all necessary instructions relative 
to the duties of office employees, assignment and management of 
work, hours, etc., and such instructions given by him must be ob¬ 
served accordingly. 

ROBERT J. WYNNE President. 

R. J. W./O. C. 

The above contains the following memorandum in ink: 

Noted 9/25/13. 

FRED E. PIERCE, 
Successor as Office Manager. 

ft 

39 On the back are signatures of various employees of the 
Company. 


Commercial Fire Insurance Company of the District of Columbia, 

Chartered 1890, Washington, D. C. 

April 9, 1913. 

To the Employees: 

Mr. Fitch will do all the purchasing for both the First National 
and the Commercial Insurance Companies and anything desired 
by any employee will have to be ordered through him. 

ROBERT R. TUTTLE, President. 

R. R. T./O. C. 

The above contains the following memorandum in ink: 

Noted 9/25/13. 

F. E. PIERCE, 
Successor as Office Manager. 




Pl’t’f’s Ex. No. 7. 

Copy. 

July 8, 1914. 

Received from The Commercial Fire Insurance Co. and or First 
National Fire Insurance Co Three hundred nineteen 43/100 Dol¬ 
lars In Full for Services rendered to date. $319.43. 

FRED E. PIERCE. 
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PlVf’s Ex. No. 8. 

First National Fire Insurance Company of the United States. 

Home Office, Southern Bldg., Washington, D. C. 

June 18th, 1914. 

Dear Sir: At a meeting of the Board of Directors of the First 
National Fire Ins. Co. yesterday, said board having been duly elected 
by our stockholders on the 17th a resolution was passed declaring 
certain offices vacant. Among the offices declared vacant was that 
of Office Manager held by you. 

Very respectfully, 

. ROBERT J. WYNNE, Prest. 

F. E. Pierce, Esq., Office Mgr. 


& 


hi 




40 PlVf’s Ex. No. 9. 

Copy. 

Washington, D. C., July 8th, 1914. 

To the Board of Directors of the Commercial Fire Insurance Co. 

Gentlemen : In view of a communication which I have received 
from the Hon. Robert J. Wynne, President of the First National 
Fire Insurance Company, declaring the position of Office Manager 
which has been held by me since September 22, 1913, vacant, and 
of the intimate relations which have existed between the First Na¬ 
tional Fire Insurance Company and your Company, I feel it neces¬ 
sary, in order that I may know just how your Company regards my 
status with it, to ask that you advise me what is your understanding 
of the situation commencing with tomorrow morning, the 9th of 
July. 

Under the terms of my contract, which is in writing and among 
the files of the Company, I have been in receipt of a salary of 
$5,000.00 per annum, commencing with January 1, 1914, my con¬ 
tract to continue for a period of three years from that date. I am 
ready and willing to continue to carry out the obligation of this con¬ 
tract in so far as my duties are concerned thereunder, and write 
this letter to ascertain whether your Company understands that the 
arrangement heretofore existing is to continue. 

So far as I am concerned, I shall be obliged to insist upon my 
rights under the contract. 

Yours respectfully, 

FRED E. PIERCE, 

Office Manager. 


P 
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PlVf’s Ex. No. 10. 


Copy. 


Washington, D. C., July 9, 1914. 
Hon. Robert J. Wynne, President First National Fire Insurance Co. 

Dear Sir : In reporting at the office this morning for duty under 
my contract with you as Office Manager of the First National Fire 
Insurance Company, I desire to place myself upon record and to 
formally notify you that I tender myself ready and willing to contine 
the performance of my duties as Office Manager under my contract 
with you for three years from January 1, 1914, at a salary of $5,000 
per annum. 

Yours respectfully, 


FRED E. PIERCE, 

Office Manager. 


Pl’tVs Ex. No. 11. 

Copy. 

Washington, D. C., July 9, 1914. 

Robert R. Tuttle, Esq., President Commercial Fire Insurance Co. 

41 Dear Sir: In reporting at the office this morning for duty 

under my contract with you as Office Manager of the Com¬ 
mercial Fire Insurance Company, I desire to place myself upon 
record and to formally notify you that I tender myself ready and 
willing to continue the performance of my duties as Office Manager 
under my contract with you for three years from January 1, 1914, 
at a salary of $5,000.00 per annum. 

Respectfully, 

FRED E. PIERCE, 

Office Manager. 


Pl’t’f’s Ex. No. 12. 

First National Fire Insurance Company of the United States. 

Home Office, Southern Building. Washington, D. C. 

June 20, 1914. 

Dear Sir: In more definite reply to your letter of June 18th, 
asking me to define your status in this office, at my early convenience, 
I beg leave to state that it is definitely decided in the resolution 
which you quote on page 2 of your communication to me, as follows: 

“Extracts from Minutes of Board of Directors’ Meeting, Held 

February 24th. 

“Mr. Tuttle: I move that Mr. Pierce be employed as Office 
Manager at the rate of $416.66 per month from January 1st, 1914, 
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until the July meeting of this Board; the First National to pay its 
usual proportion of this expense. 

“Seconded by Mr. Krouse. Carried.” 


Under the terms of this resolution, your connection with this 
Company [as Office Manager] * will cease at the regular meeting of 
the Board of Trustees on July 8th. In addition to this, you are 
reminded of the action of the Board of Trustees on June 1/th de¬ 
claring your office vacant from that date. 

If you wish to avail yourself of the opportunity intervening be¬ 
tween now and July 8th, you can have your “pay with leave up 


to that date. 

Very truly yours, 


ROBERT J. WYNNE, President. 


Mr. Fred E. Pierce, Southern Building, Washington, D. C. 


* Note. —The words “as Office Manager ’ in the second line of the 
paragraph next to the last were stricken out in the original letter 
produced by plaintiff, but remained legible. 
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Pl’t’f’s Ex. No. 13. 


Washington, D. C., Sept. 1, 1914. 

Mr. Robert. R. Tuttle. President Commercial Fire Insurance Co. 

Dear Str: My vacation allowed me by your Company having ex¬ 
pired last night. T am this morning reporting for duty under my 
contract, with vour comnanv as office manager for a term of three 

years from January first, 1914. e . 

Of course I have not forgotten a communication received from 
your office purporting to terminate this contract. I deem it proper 
however to say that I tender myself ready and willing to continue 
the performance of my duties as office manager under this contract, 
and am therefore reporting for duty. 

Yours respectfully, _ 

(Signed) F. E. PIERCE. 


Pl’t’f’s Ex. No. 14. 

Commercial Fire Insurance Company, Washington, D. C. 

August 15, 1914. 

Mr. F. E. Pierce, Southern Building, City. 

Dear Mr. Pierce : I regret very much to advise you that this 
Company no longer requires your services and I am directed by the 
Executive Committee to give you herewith, leave of absence with 
pay until September 1st, your connection with the Company to 

cease as of todav. 

This action does not reflect in the slightest upon you and is taken 
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because of the fact that this Company is retiring from all but five 
states and is reducing its business very materially. For this rea¬ 
son the Executive Committee believes the Company cannot afford 
to pay the salary which your sendees command. 

AVith kind personal regards, I am, 

Yours very truly, 

ROBERT R. TUTTLE, President. 

R. R. T./C. E. T. 


Pl’t’f’s Ex. No. 15. 

The following appears as a pencil memorandum in plaintiff’s 
handwriting: 

(Portion of report of sub-committee to Board of Directors of 
Commercial Fire Insurance Company to he made at Aug. 12" meet¬ 
ing.) Washington, D. C. 

******* 

We recommend further that the sendees of Mr. Pierce he dis¬ 
continued for the reason that it is in our judgment an unnecessary 
expenditure of money the custody of which has been recently en¬ 
trusted to us & which we must protect by the strictest economy as 
though we were spending our own individual cash. The details 
of the office do not warrant a superintendent of this kind as we are 
confident all such duties can he as satisfactorily performed 
43 hv Miss Lebkecher k the president until the services of an 
experienced secretary can be secured. In this connection 
we feel that it is our duty to call attention to the facts surrounding 
Mr. Pierce’s connection with this company prior to Jan. of this year. 
Mr. Pierce was employed by the 1" Nat. F. Ins. Co. & this company 
iointlv as office manager at a salarv of $— per annum, with a 
promise or some assurance that on & after -Tan. 1. 1914 he was to 
receive $5,000 per annum. About Mch. of this year a letter was 
presented to the Board of Directors of the 1" Nat. F. Ins. Co. <fe we 
presume also to that of the Commercial calling attention to the 
salary of $5,000 per annum asking for a contract for 3 years. 
Each request was declined for good and sufficient reasons & a salary 
" fixed at $416.66 per month for the two companies. The 1" Nat. 
F. Ins. Co. discontinued his services after June 30" for reasons 
we presume can be explained by our President, he was continued 
by the Commercial Company at the full salary agreed upon to be 
paid jointly by the two companies under an arrangement which 
has been in existence for several years in connection with all joint 
expenses. For these reasons we recommend that a proper adjust¬ 
ment be made for the time employed & that his services be discon¬ 
tinued to Sept. 1", or that he be given a leave of absence until that 
time. 

The above exhibits were offered as a series, and then in case any 
one or more should be excluded, were offered singly. 

Tn addition plaintiff’s counsel offered in evidence the affidavits 
of merits filed against the First National and the Commercial Fire 
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Insurance Company in cases #57,333 and 5 / ,334, merely for the 
purpose of identifying the telegram and letter referred to in the 

affidavits of defense in those cases. 

The affidavits of defense in said cases were also offered in evidence 
by plaintiff’s counsel as showing that the said defendants had placed 
on file the sworn statements of their chief executive officers respectr 
ively, containing certain admissions against the interest of said de¬ 
fendants. . . , 

Of the above documents some were offered against both defend¬ 
ants, and some against one only, as follows: 

Against both defendants, the following: 

Plaintiff’s exhibits Nos. 1, 3, 4, 5, 6c and 7. 

Against the Commercial Fire Insurance Company only; plain¬ 
tiff’s exhibits Nos. 2, 6a, 9, 11, 13, 14, 15; also affidavits of merit 
and defense above referred to filed in the Commercial Fire Insurance 
Companv case. 

* As against the First National Fire Insurance Company 
44 only, plaintiff’s exhibits Nos. 6ft, 8, 10, 12: also the affidavits 
of merit and defense filed in the First National Insurance 
Companv case as aforesaid. 

To said exhibits the following objections were made by counsel 
for the Commercial Fire Insurance Company: 

To plaintiff’s Exhibit No. 1 because it does not even purport to he 
made on behalf of the Commercial Fire Insurance Co. 

To plaintiff’s Exhibit No. 2 because it is a copy of a copy. 

To plaintiff’s Exhibit No. 4 because it is coupled with the plain¬ 
tiff’s oral testimonv, as made by Robert R. Tuttle as Vice President 
of the First National. 

To plaintiff’s Exhibit No. 5 because there is no evidence to show 
that it was sent or received bv the Commercial Fire Insurance Co. 

To plaintiff’s Exhibits Nos. 6a, ft, and c, on the ground that they 
are not relevant to any of the issues in this case. 

To plaintiff’s Exhibit No. 8 because it is signed by Robert J. 
Wynne, President of the First National, and does not even purport 
to affect the Commercial’s case. 

To plaintiff's Exhibit No. 9 because of self-serving statements con¬ 
tained therein. . 

To plaintiff’s Exhibit No. 10 because it is addressed to the Presi¬ 
dent of the First National Insurance Co. 

To plaintiff’s Exhibit No. 12 because it is signed by the President 
of the First National Fire Insurance Co. 

Counsel for the First National Fire Insurance Co. made the fol¬ 
lowing objections to the above exhibits: 

Plaintiff’s Exhibit No. 2 because it refers to the Commercial Fire 

Insurance Co. only. 

Plaintiff’s Exhibit No. 4 on the ground that it merely purports 
to be a copy of a copy and there is no evidence whatever that the 
copy of which this is a copy was a copy of any particular 
45 letter that ought to be introduced in this case; that it was 
not in the custody of the First National Fire Insurance Co. 
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or of anybody haying a right to its custody; that there is no proof 
whatever of what it may have been a copy; and that it is not compe- 
tent evidence. , 

To plaintiff’s P^xhibit No. 5 on the ground that it does not show 
on its face, and there is no testimony showing that it has any con¬ 
nection with the First National Fire insurance Co. 

To plaintiff’s Exhibits Nos. 6a, b and c, on the ground that they 
are instructions issued under date of April 7, 1913, one addressed 
to the employees of the Commercial; that they do not come from 

any official custody and have no relevancy to any of the issues in 
this case. 

All of the above documents severally and as a whole objected to 
by counsel for both defendants, upon the additional grounds that 
they do not comprise any memorandum sufficient to bind either 
defendant under the Statute of Frauds, and that there is no author¬ 
ity shown in Mr. Tuttle to bind either company. 

Thereupon the court inquired of counsel for plaintiff: 

“Have you any other evidence on the question of authority?” 
to which counsel for plaintiff replied: 

“No sir; that is all.” 

******* 

The Court: Before we proceed further with this offer, I would 
like Mr. Clephane to state again, if he has already stated, his ground 
for offering the letter of September 15, 1913, addressed to Mr. Pierce 
and signed Robert R. Tuttle, vice-president, being a copy, as evi¬ 
dence against the Commercial Company. 

Mr. Clephane: I understand that there is now no question about 
the copy being accurate in view of the fact that it has been 
46 admitted in the affidavits of both of these defendants. 

Mr. Kasby-Smith: I must take issue with vou there Mr. 

Clephane. 

The Court: Let Mr. Clephane state his ground. 

Mr. Clephane: At any rate, the original is not obtainable. The 
original is shown to have been lost and this is the best evidence that 
can be produced. I might take up first the affidavits of defense 
themseh es, which admit that the P^irst National was empowered to 
enter into a contract of this kind on behalf of both companies. 
Then there is the report of the committee of the board of directors 
of the Commercial, which states the circumstances of the employ¬ 
ment. It states definitely, as I read the exhibit, that Mr. ^Pierce was 
employed by the Commercial by virtue of this arrangement with the 
First National. So that my theory is that the First National was 
acting as the agent of the Commercial for this purpose; that it is 
not necessary that the name of the president of the Commercial 
as president of the Commercial should be signed to that contract, 
if it is signed by a duly authorized agent of the Commercial Com¬ 
pany. There is no requirement, as I understand the law, that a 
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memorandum in order to comply with the statute of frauds, when 
signed by an agent, should be accompanied by any written authority 
to the agent to sign that memorandum. 

The Court : From the principal. . 

Mr. Clephane: From the principal. Now, here is a memorandum 
signed, if mv theory is correct, by the agent of the Commercial; 
that is, it is signed by Mr. Tuttle as vice-president of the First Na¬ 
tional. If the First National was not the agent of the Commercial 
for this purpose, or if the Commercial did not subsequently ratify 
the act of the First National in employing Mr. Pierce, then the case 
fails so far as that feature of it is concerned against the 
47 Commercial and that exhibit would not be evidence against 
the Commercial; but this is based upon that theory of agency. 
We think that all the evidence in the case proves that there was such 
an agency. Your Honor will recollect that after Mr. Pierce was 
employed there he was paid by both companies jointly. Receipt was 
made to both companies on a regularly printed blank of those com¬ 
panies. The appointment was ratified in every way that it could 
be ratified Mr. Pierce continued there acting as office manager of 
the Commercial, as well as of the First National, and the only em- 
plovment which authorized him or warranted him in continuing m 
the performance of that work, which he did without any objection 
or protest, was this contract, which we claim was made. 

Thereupon the Court sustained the objections to each and all of 
the papers offered in evidence as above, upon the ground that, there 
being no authority shown in Mr. Tuttle to bind either corporation, 
there was no contract such as was required by the Statute of Frauds 
in the District of Columbia. 

To this ruling an exception was noted on behalf of the plaintiff. 

The Court: Is there any other evidence that you will have to offer 

on the question of authority? 

Mr Clephane: I think not, your Honor 

The Court: So if I should agree with the contention of counsel 
for the defendants that there, is not sufficient evidence of lawful 
authority in the person signing the memorandum, the case might 
as well be disposed of on that point. 

Mr. Clephane: I think that is true. 

****** * 

The Court: I think I ought to call attention here to the absence 
of any evidence of actual authority on the part of Mr. Tuttle. We 
“ have not here the charter of the corporation nor the by-laws, 
48 no evidence as to what the actual delegated authority of Mr. 

Tuttle was. We have no evidence of custom. We have 
no evidence as to what authority the president of such a corporation 
"as this in fact, usually exercises. We have no evidence as to any 
other contracts that were ever made by Mr. Tuttle and ratified by 
the corporation. There is no evidence of any course of business; no 
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evidence as to what either Mr. Tuttle or anyone else acting as presi¬ 
dent of the corporation had been accustomed to do. We have only 
the fact that he was the president of the Commercial Company and 
the vice-president of the First National Company, and that he was 
found by the plaintiff in the office of the companies in apparent 
control of the offices when he was there. So that the question is, 
first, what is the implied authority of such an officer upon such a 
state of evidence, or in the lack of any other evidence than what I 
have stated. Has he implied authority as president to enter into a 
contract of employment for three years at $5,000 a year? 

Now Mr. Pierce was not someone selling the company some office 
supplies. He was not somebody coming there to be engaged as an 
office boy for a few months or a year. He was not a lawyer being 
asked to conduct some case. He was a gentleman contemplating 
employment by this corporation in a very important office, that of 
its business manager, the manager of its offices, for a considerable 
term of years. He was expecting to enter into that important rela¬ 
tion with the corporation. He interviews Mr. Tuttle and is told by 
him that he, Mr. Tuttle, has no authority to enter into any such 
contract as is contemplated by their talk. That is a part of the rep¬ 
resentation made to Mr. Pierce. He appears to be president, we will 
say, and in charge of the offices, but he also, as a part of the repre¬ 
sentation, says to him that he has no authority in that capacity to 
make this contract, but that he will procure the necessary authority 
from a committee or board, and, when he has procured it, 
49 will telegraph or write him. Thereafter he does telegraph 
and write him that he is engaged in accordance with their 
conversation which T think the jury would be entitled to find 
amounted to a representation that he had procured that authority. 
All these are representations by a person in that office, apparently 
the president of the corporation, and apparently in control of the 
office; that is all. They are representations of the agent as to his 
authority. 

Now, it seems to me that on that state of affairs the jury would not 
be justified in finding—there is no evidence upon which they could 
find—that he had authority to bind the corporation by entering into 
this contract which the law required to be signed by someone law¬ 
fully authorized to so do by the corporation. So that treating all of 
these papers offered in evidence as admissible, and treating them all 
as in the case, I should be obliged to hold that the statute of frauds 
was not satisfied, and that there was no contract shown under the 
provisions of the statute of frauds in this District. 

This being all of the evidence produced in the case, the Court 
thereupon on motion of the defendants’ counsel, directed the jury 
to return a verdict in each of the cases for the defendants. 

To this ruling of the Court the plaintiff excepted. 

Attorneys for all the parties desiring certain parte of the testi¬ 
mony of the plaintiff reduced in the exact words of the witness and 
desiring other portions of the record reduced to the exact language, 
and the court approving thereof, the same is allowed. 

5—2982a 
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All of the exceptions hereinbefore referred to were noted on the 
minutes of the Court as they were severally taken, and the 
50 plaintiff prayed the Court to sign and seal this, his bill of ex¬ 
ceptions, which is accordingly done now for then, this 21st 

dav of June, 1916. 

WENDELL P. STAFFORD, Justice. 

| Endorsed:] No. 57333. At Law. Frederick E. Pierce v. First 
National Fire Insurance Co. of the U. S. Bill of Exceptions. Cle- 
phane & Clephane, Attorneys & Counsellors at Law, Wilkins Build¬ 
ing, 1512 H St., Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2982. Frederick E. Pierce, appellant, vs. First National Fire In¬ 
surance Co., &c. Court of Appeals, District of Columbia. Filed 
Jun- 28, 1916. Henry W. Hodges, clerk. 














F COLUMBIA 
;e d 


OF THE DISTRICT OF COL 

October Term, 1916 


No. 2982 

FREDERICK E. PIERS 


FIRST NATIONAL FIRE INSURANCE CO 

APPELLEE. 


No. 298a. 

FREDERICK E. PIERCE, APPELLANT, 


COMMERCIAL FIRE INSURANCE CO. OF THE 
DISTRICT OF COLUMBIA, APPELLEE. 

No. 2984. 

FREDERICK E. PIERCE, APPELLANT, 


FIRST NATIONAL FIRE INSURANCE CO 

APPELLEE. 


No. 2985. 

FREDERICK E. PIERCE, APPELLANT, 


COMMERCIAL FIRE INSURANCE CO. OF THE 
DISTRICT OF COLUMBIA, APPELLEE. 


WALTER C. CLEPHANE, 
ALAN 0, CLEPHANE, 

Attorneys for Appellant 

















SUBJECT-INDEX. 


Page 

Statement of Facts. 1 

Assignment of Errors. 20 

Argument... 21 

Plaintiff’s Exhibit No. 1 . 3 39 

Plaintiff’s Exhibit No. 2 . ’ 49 

Plaintiff’s Exhibit No. 3. 6 , 37 ? 39 

Plaintiff’s Exhibit No. 4. 7 , 23, 37 , 39 

Plaintiff’s Exhibit No. 5 . 7 ? 39 

Plaintiff’s Exhibit No. 6 a. . 8 , 39 , 40 

Plaintiff’s Exhibit No. 6 b. 9 ? 39 ^ 40 

Plaintiff’s Exhibit No. 6 c. 10 , 39 , 40 

Plaintiff’s Exhibit No. 7. 12 

Plaintiff’s Exhibit No. 8 . 12 , 34 

Plaintiff’s Exhibit No. 9 . ’ 15 

Plaintiff’s Exhibit No. 10 . 14 

Plaintiff’s Exhibit No. 11 . 16 

Plaintiff’s Exhibit No. 12 . 13 

Plaintiff’s Exhibit No. 13. 17 

Plaintiff’s Exhibit No. 14. 16 

Plaintiff’s Exhibit No. 15. 18 

Resolution of September 24, 1913. 10 

Pierce’s Letter of February 12 , 1914. 11 , 33 

Resolution of February 24, 1914.13, 33 

Resolution of August 12 , 1914.18, 19, 34 

Statute of Frauds. 3 g 

Pleading. _. 42 

0620—1 






























Authorities Cited. 


I’a+re 

21 Am. & Eng. Ency of Law (2d Ed.), 857, 858. 23 

Artz vs. drove, 21 Md., 45(5....- . 42 

Camacho vs. Ham. Bank ( o., 2 App. L)i\., 3(59. 32 

Campbell vs. Manat awny Bessemere Ore C o., (52 Pa. 

Superior Ct., 57 . ^ 

C arney vs. X. A . Ins. ( o., 102 X. A ., 453 . d- 

(\)de of D. C., Sec. 1117.. 41 

Col. Mill. Co. vs. Nat. Bk of Commerce, 52 Mmn., 

224 ... 

20 Cyc., 311, n. 39; 313, n. 48 42 

Hendrix vs. Brazzell, 157 S. M ., 280 42 

Johnston vs. Tribby, 27 App. D. C., 281 . 42 

Kramer vs. Karmcr, 80 X. A. S., 129, 135. 42 

Laird vs. Mich. Lub. Co., 172 R. A. (X. 8.), 1/7. 3- 

Lewis vs. Albemarle R. R. ( o., 95 X. C 1/9. 

Lingan vs. Henderson, 1 Blared, 23(5, 248.. 42 

Martin vs. Webb, 110 U. S., 7, 28 L. Ed., 49. 34 

Matthews vs. Matthews, lo4 X. A., 288, 48 X. E., 

4‘> 

531 . . 

Merchant’s Bank vs. State Bank, 10 Wall., 604, 045, 

19 L. Ed., 1008, 1018. 25 

2 Mora wet z on Corp (2d Ed.), 585, 587. 35 

2 Morawetz on Corp. (2d Ed.), 594. 24 

2 Morawetz on Corp. (2d Ed.), 010. 37 

Mover vs. East Shore Term. Co. (S. C.), 25 L. R. A., 

‘ 48. 24 

Ogden vs. Ogden, 1 Bland, 284 . y. 42 

Peterson vs. Mille Laco Lumber Co., 51 Minn., 90, 


52 N. W., 1082 


20 


Philip Carey Co. vs. Thyson, 39 App. D. C., 398— 30 

Rashbun vs. Snow, 123 X. A ., 343.24, 25 

Renick vs. Life Ins. Co., 170 Fed., 202. 32 
































INDEX 


Russell vs. Wash. Saw Bank, 23 App. D. C., 398. ..26, 31 

Ryan vs. U. S., 136 IT. S., 68, 34 L. Ed., 447. 38 

Sinclair vs. Investor’s Syndicate (Minn.), 146 N. W. 

1109. 26 

Small vs. Owings, 1 Md. Ch., 363. 42 

So. Life Ins. Co. vs. McCain, 96 U. S., 84, 24 L. Ed., 

053. 34 

Troy Fert. Co. vs. Logan, 96 Ala., 619, 12 So., 712 ... 46 

Tuskett vs. Rice Bros., 180 S. W., 1049. 40 

U. S. vs. Behan, 110 U. S., 338, 28 L. Ed., 168. 43 













3ln % (Emirt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1010. 

No. 2982. 

FREDERICK E. PIERCE, APPELLANT, 

vs. 

FIRST NATIONAL FIRE INSURANCE CO.. 

APPELLEE. 

No. 2988. 

FREDERICK E. PIERCE, APPELLANT, 

VS. 

COMMERCIAL FIRE INSURANCE CO. OF THE 
DISTRICT OF COLUMBIA, APPELLEE. 

No. 2984. 

FREDERICK E. PIERCE, APPELLANT. 

VS. 

FIRST NATIONAL FIRE INSURANCE CO. 

APPELLEE. 

No. 2985. 

FREDERICK E. PIERCE, APPELLANT, 

VS. 

COMMERCIAL FIRE INSURANCE CO. OF THE 
DISTRICT OF COLUMBIA, APPELLEE. 

BRIEF ON BEHALF OF APPELLANT, 
FREDERICK E. PIERCE. 

Statement of Facts. 

The four cases mentioned in the caption were consoli¬ 
dates for the purposes of trial (Rec., p. 12*). 

The s uits were filed by appellant based upon the breach 

f ^ 0t - e 'U Th ^oo COrd reforred to in this brief, unless otherwise desig¬ 
nated, is No. 2982. K 



of a contract on the part of appellees to employ appellant 
as office manager of the two appellee companies for a 
period of three years from January 1, 1914, at a salary 
of $5,000 per year (Rec., p. 2). r lhe first two suits (Nos. 
2982 and 2983 in this court) were filed on October 22, 
1914 (Rec., p. 1), soon after the appellant was discharged 
and were for one month’s salary only, to wit, the salary 
due for the month of September, amounting to $416.67 
(Rec., p. 3). Appellees insisting upon their claim of 
right to discharge appellant, appellant then brought the 
other two suits (Nos. 2984 and 2985 in this court), for 
damages for the breach of the contract as a whole, 
treating the same as broken from and aftei ^eptembf i 
30, 1914, the damage claimed being measured by the 
salary appellant would have received had he continued 
in the employment of appellees to the end of the term, 
the amount claimed in the last two suits being $11,664.64 
(Rec., No. 2985, p. 3). 

By virtue of the contract appellant’s claim is against 
both of the appellees, which claim he has asserted in his 
two suits against each, thus resulting in four suits in¬ 
stead of two. 

In September, 1913, appellant was residing in Roselle, 
New Jersey, in a house there owned by him. At that 
time he read an advertisement in the Journal of Com¬ 
merce Bulletin, seeking the services of somebody versed 
in the business to take charge of the office of either one or 
two fire insurance companies. Appellant answered that 
advertisement (Rec., p. 12), and about two weeks after 
that received from one Robert R. 1 uttle a letter, offered 
in evidence as u Plaintiff’s Fxhibit No. 1 (Rec., p. 22). 
This letter was written on the letterhead of the First 
National Fire Insurance Company (Rec., p. 14), and is 
here copied: 
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Pl’t’f’s Ex. No. 1. 

Frederick S. Dudley, Vice-President. 
Fred T. DuBois, Vice-President. 
Robert R. Tuttle, Vice-President. 

S. J. Johnson, Secretary. 

William J. Davis, Ass’t Secretary. 
Leslie Cramer, Treas. 

Robert J. Wynne, President. 


First National Fire Insurance Company of 

the LTnited States. 

Home Office, Southern Bldg., Washington, D. C. 

September 5 , 1913. 

Mr. Fred E. Pierce, 519 Chestnut St., Roselle, 
N. J. 

Dear Sir: On August 7th you replied to our 
advertisement in the Journal of Commerce for 
a capable and experienced office manager. Judg¬ 
ing from your experience as outlined in your 
letter and from what I have learned of you, you 
are thoroughly competent to fill the position 
advertised. 

Enclosed please find statements of the Com¬ 
mercial Fire Insurance Company, the First 
National Fire Insurance Company and the Na¬ 
tional Commercial Underwriters’ Agency, whose 
policies are guaranteed by the first two mentioned 
companies. 

These companies are doing no surplus line 
business whatever although Mr. Best with his 
customary inaccuracy gives us in his report as 
being companies that indulge in surplus line 
writings. We are regularly entered in New Jersey, 
Pennsylvania, Maryland, Virginia, West Vir¬ 
ginia, Delaware, Georgia, Alabama, Florida, 
Louisiana, Arkansas, Illinois, Indiana, Missouri, 
Ohio, Michigan, Idaho, and California. 

We are not pursuing the course so fatal to so 
many new companies, that of writing too much 
business the first year or two. The Commercial 
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will write this year about $200,000 and the First 
National will write about $400,000. 

If your services are still available and if you 
would consider living in the city of Washington, 
I would be very glad to hear from you and to 
have you arrange for a convenient time to visit 
us. 

I beg to remain, 

Very truly yours, 

Robert R. Tuttle, 

Vice-President. 

R. R. T./O.C. 

In response to the above letter appellant came to 
Washington on Friday, September 12th, and saw Mr. 
Tuttle. He found him in the office of the Commercial 
Fire Insurance Company in a corner room on the eighth 
floor of the Southern Building. The offices of the Com¬ 
mercial Fire Insurance Company were located along the 
H Street side of that building, and the offices of the 
First National, with the exception of General Wynne’s 
office, across the hall and formed an “L.” The two suites 
communicated with each other and both General 
Wynne’s office and Mr. Tuttle’s office were on the Com¬ 
mercial side (Rec., pp. 1?, 13), although General Wynne 
was president of the First National (Rec., p. 16). At 
the time appellant first went to Washington General 
Wynne was in Europe, and was away for a month or 
six weeks or possibly longer (Rec., p. 16). When ap¬ 
pellant called, Mr. Tuttle was alone in his private office. 
He told appellant that he had heard of his services with 
the Sun Insurance Company, and with other com¬ 
panies, and he thought from what he had heard that 
appellant would very ably fill the position which Tuttle 
had open. Appellant stated that he would not care 
to move his family here and incur the expense unless he 
had some definite term of employment, at least three or 
five years, especially in view of the fact that he had 
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spent twenty-five years or more in the insurance busi¬ 
ness, that he was moving away from an insurance 
center into a town which was not an insurance center, 
and if he was left high and dry, lie would not be able to 
get another position in Washington at any such salary 
as he thought he could command. Tuttle said that he 
had no authority to make a contract without the ratifica¬ 
tion of the Finance Committee and the Board. Ap¬ 
pellant stated that he did not want to close the deal 
unless this thing was fully decided. Tuttle said he could 
not have a meeting that day because Mr. Dudley (one 
of the vice-presidents of the First National Fire Insurance 
Co.) was m New York, Mr. Wynne (president of the 
I irst National Insurance Co.) was in Europe, and Mr. 
DuBois (one of the vice-presidents of the First National 
Tire Insurance Co.) was in Idaho or somewhere out west 
on his farm, and he (Tuttle) was the sole officer of the 
two companies then present in Washington. Mr. Tuttle 
was president of the Commercial Fire Insurance Com- 
P an 3 (Rec., pp. 13, 22, 24) and one of the vice-presidents 
of the First National (Rec., p. 14). Tuttle said they could 
not have a meeting before Monday morning, when he ex¬ 
pected Mr. DuBois would be present, which would make 
a quorum of the Finance Committee including members 
who were residents here at the time (Rec., p. 13). 

Tuttle then called in the secretary of the First Na¬ 
tional Fire Insurance Company, the secretary of the 
Commercial Fire Insurance Company, and one of the 
assistant secretaries of the Commercial, and discussed 
matters concerning both of the companies with appellant, 
in the endeavor to induce appellant to come to Wash¬ 
ington. In the afternoon, appellant went back and spent 
some time in the office conversing with Tuttle, but Tuttle 
being unable to finish the conversation, requested ap¬ 
pellant to stay over night, which appellant did (Rec., 
p. 13). The next morning Tuttle introduced appellant 
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to Mr. Fitch who had been the office manager of both 
companies, and requested Mr. Fitch to give appellant 
an outline of the duties that appellant would be called 
upon to perforin. Appellant and Fitch went into Mr. 
DuBois’ room (Mr. DuBois being away) and spent a 
couple of hours there going over all the affairs of both 
companies (Rec., p. 14). 

That day Tuttle told appellant that if appellant would 
come until the first of January at $350 a month, if he 
then made good he would get $5,000 a year and be em¬ 
ployed for at least three years. Appellant told Tuttle 
that would be satisfactory, but that he would not come 
until he was assured by Tuttle in writing that the thing 
had been ratified and was official. Tuttle told appellant 
that as soon as the meeting of the committee “or what¬ 
ever it was” could be held, he would wire for appellant, 
and assured him that appellant would know by Monday 
noon. Appellant went back to Roselle, and as he was 
sitting down to lunch on the following Monday the 
phone rang, and a telegram, a copy of which he subse¬ 
quently procured from the station agent in the employ 
of the Western Union Telegraph Co., at Roselle, was 
read to appellant over the telephone (Rec., pp. 14-15). 
This telegram was offered in evidence as Plaintiff’s 
Exhibit No. 3, and is here copied as follows (Rec., 
pp. 4, 23): 

Pl’t’f’s Ex. No. 3. 

(Western Union Telegram.) 

(Phoned 12.4b P. M.) 

Received at 12.32 P. M 
Dated Washington, 1). (’., 9-15. 

To Mr. Fred E. Pierce, 519 Chestnut St., 
Roselle, N. J. 

Please report here for work, a week from today, 
if possible. You are engaged according to our 
conversation. 


Robert R. Tuttle. 




This telegram was the next day confirmed by the fol¬ 
lowing letter which is marked Plaintiff’s Exhibit No. 4, 
received by appellant from Mr. Tuttle, and was on the 
letter paper of the F rst National F're Insurance Com¬ 
pany (Pec., pp. 15, 23). 

Pl’t’f’s Ex. No. 4. 

Setpember 15, 1913. 

Mr. Fred E. Pierce, 519 Chestnut St., Roselle, 
N. J. 

Dear Mr. Pierce: Confirming my telegram 
to you today, you are engaged according to our 
conversation, at $350 per month until January 
first, after which your salary will be $5,000 per 
vear for three years. 

Hoping to see you next Monday and with kind 
personal regards, 1 am, 

Yerv truly yours, 

Robert R. Tuttle, 

Vice-President. 

R.R.T./O.C. 

Appellant then wrote to Mr. Tuttle as an officer of 
both companies the ,following, offered as Plaintiff’s 
Exhibit No. 5 (Rec., pp. 15, 24). 

Pl’t’f’s Ex. No. 5. 

519 Chestnut Street, 

Roselle , N. J ., Sept. 15, ’ 13 . 

Dear Mr. Tuttle: I beg leave to own receipt 
of your telegram of even date and in reply to 
advise you acceptance of conditions. I have 
hoped to arrange matters so that I could report 
sometime this week and will do so if I can, but 
you can positively expect me Monday, Sept. 22. 
Yours sincerely, 

(Signed) Fred E. Pierce. 
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Appellant came to Washington about the 19th to the 
22d of September on a Saturday, and reported for work 
on Monday morning, having first rented his house in 
Roselle (Rec., p. 16). 

On the 25th of September Tuttle called appellant in 
his office and asked him to read over the papers subse¬ 
quently offered in evidence as Plaintiff’s Exhibits No. 
6a, 6b, 6c, requesting him to note them, and take posses¬ 
sion of them, and saying that the management from Mr. 
Fitch would fall on his shoulders. Appellant took posses¬ 
sion of these papers which were given him as his authority 
as office manager to act, and noted on them the date of 
receipt and signed his name thereto (Rec., pp. 16, 24, 
23). The following are the papers referred to: 

Pl’t’f’s Ex. No. 6a. 

Commercial Fire Insurance Company of the 
District of Columbia. 

Washington D. C., April 7, 1913. 

To the Employees: 

It has been decided, in order to obtain the 
best results, the management of the office shall 
be under the supervision of Mr. Fitch, who, as 
office manager will be held responsible to the 
undersigned for the proper maintenance and 
conduct of the office and the carrying on of the 
work therein, and having this entire charge of 
all office detail is authorized to make all necessary 
changes in and employment of office assistance, 
giving all necessary instructions relative to the 
duties of office employees, assignment and 
management of work, hours, etc., and such in¬ 
structions given by him must be observed ac¬ 
cordingly. 

Robert R. Tuttle, 

President. 


R.R.T./O.C. 
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The above contains the following memorandum in ink: 


Noted 9-25-13. 


F. E. Pierce, 
Successor as Office Manager. 


On the back are signatures of various employees of 
the company. 


6b. 


First National Fire Insurance Company of 

the United States. 

Home Office Southern Building Washington, 

D. C. 

April 7, 1913 . 

To the Employees: 

It has been decided, in order to obtain the best 
results, the management of the office shall be 
under the supervision of Mr. Fitch, who, as 
office manager, will be held responsible to the 
undersigned for the proper maintenance and con¬ 
duct of the office and the carrying on of the work 
therein, and having this entire charge of all 
office detail is authorized to make all necessary 
changes in and employment of office assistance, 
giving all necessary instructions relative to the 
duties of office employees, assignment and 
management of work, hours, etc., and such in¬ 
structions given by him must be observed ac¬ 
cordingly. 

Robert J. Wynne, 

President. 

R.J.W./O.C. 

The above contains the following memorandum in ink: 
Noted 9-25-13. 

Fred E. Pierce, 
Successor as Office Manager. 

On the back are signatures of various employees of 
the company. 
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6c. 


('OMMERUIAL FlRE INSURANCE COMPANY OF THE 


District of Columbia. 


Chartered 1890, Washington, I). C. 

April . 9 , 1013. 

To the Employees: 

Mr. Fitch will do all the purchasing for both 
the First National and the Commercial Insurance 
Companies and anything desired by any em¬ 
ployee will have to be ordered through him. 

Robert R. Tuttle, 

President. 

R.R.T./O.C 


The above contains 
ink: 

Noted 9-25-13. 


the following memorandum in 


F. E. Fierce, 
Suceessor as Office Manager. 


\\ 1 ion Ceneral Wynne, the president of the First 
National Fire Insurance Company, returned from Europe 
Mr. Tuttle introduced appellant to him as the office 
manager of the companies (Rec., p. lb). 

In January or the early part of February, 1914, there 
was a quarrel in the Board of Directors, and appellant 
was obliged to takp out from the files several things 
that had transpired that bore upon this quarrel, in which 
appellant was not involved (Rec., pp. 17, 18). In going 
through the records appellant came across the record of 
the meeting held September 24, 1913, by the Executive 
Committee of the First National Fire Insurance Com¬ 
pany which read as follows (Rec., pp. 17, 18, 8). 

“Motion made by Mr. Dudley, seconded by 
Mr. Tuttle: 

“That F. E. Pierce be employed as office man¬ 
ager of this company and the Commercial Fire 
Insurance Company, on joint expense, at the 
rate of $4,200 per year, until January 1st. Motion 
being put was duly carried.” 
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This was the first time that appellant had any idea 
that the contract entered into by Mr. Tuttle had not 
been regularly authorized or ratified (Rec., pp. 18, 19). 
Appellant talked with General Wynne on the subject. 
General Wynne said that he was entirely familiar with 
the thing, and with the period of time mentioned in the 
contract, and that the thing ought to be fixed up. At 
General Wynne’s suggestion appellant wrote a letter to 
the board dated February 12, 1914, a copy of which 
follows (Rec., pp. 17, 18): 

“February Twelfth, 191Jf. 
“To the Board of Trustees: 

“Conversation had with Mr. Tuttle at time 
of my engagement contemplated a salary of $4,200 
per year until January 1st, which was ratified 13^ 
the Finance Committee last September with a 
promise of an increase to $5,000 per year from 
January 1, 1914, and at least three years’ employ¬ 
ment at not less than this salary, providing that I 
should prove my worth during the three months’ 
interim. As nothing has been done toward 
carrying out these promises officially and as my 
position, through the action of the Finance 
Committee in September, is at present anomalous, 
I ask that official action be taken with a view 
to making my status legal with you, both in justice 
to you and to myself and to my family who is 
dependent upon me. 

“I submit herewith a comparative statement 
showing actual savings, a total of which ap¬ 
proximate $34,000 per annum, the salary item 
alone amounting to $14,000. 

“While Mr. W T olfe has reduced this figure 
somewhat, I still feel that this can be saved, 
although possibly in other items, if my powers 
are made sufficiently broad and all expenditures, 
outside of officers’ salaries have my approval 
before being passed upon by the board. 

“Respectfully submitted. 

F. E. Pierce, 

Office Manager . 



12 


Mr. McKee who was secretary of the Commercial 
Fire Insurance Company (Rec., p. 13) paid the plaintiff 
his salary, and at the rate of $5,000 per year after 
January 1, 1914 (Rec., pp. 0, 9, No. 2983, pp. 6, 9), 
taking from appellant a receipt in the form following 
(Rec., pp. 1(3, 17, 25): 

July 8 , 1914. 

Received from the Commercial Fire Insurance 

Co. an( - First National Fire Insurance Co., 
or 

three hundred nineteen 43-100 dollars in full for 
services rendered to date ($319.43). 

Fred E. Pierce. 

The payment indicated by the above receipt was for 
the last two weeks in June and up to July 8, 1914 (Rec., 
pp. 1(3, 17). 

When appellant commenced his services with the com¬ 
panies he moved his family to Washington, incurring 
some expense on that account (Rec., p. 16). 

Appellant performed the services for the companies 
as office manager until June 18, 1914, at which time he 
received from General Wynne a letter, marked Plain¬ 
tiff’s Exhibit No 8, a copy of which follows (Rec., pp. 
17, 26): 


PlTTs’ Ex. No. 8. 

First National Fire Insurance Company of 

the United States. 

Home Office, Southern Bldg., Washington, D. C. 

June IS , 1914. 

Dear Sir: At a meeting of the Board of 
Directors of the First National Fire Ins. Co. 
yesterday, said board having been duly elected 
by our stockholders on the 17th a resolution was, 
passed declaring certain offices vacant. Among 
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the offices declared vacant was that of office 
manager held by you. 

Very respectfully, 

Robert J. Wynne, 

President. 

F. E. Pierce, Esq., Office Mgr. 

idi:s was followed by a letter from General Wynne, 
offered in evidence as Plaintiff’s Exhibit No. 12 (Rec., 
pp. 19, 27, 28), as follows: 


PTt’f’s Ex. No. 12. 

I irst National Fire Insurance Company of 

the United States. 

Home Office, Southern Building, Washington 

D. C. 

June 20 , 1914. 

Dear Sir: In more definite reply to your letter 
ol June 18th, asking me to define your status in 
ihis office, at my early convenience, I beg leave 
to state that it is definitely decided in the reso¬ 
lution which you quote on page 2 of your com¬ 
munication to me, as follows: 

Extracts Jrom Minutes of Board of Directors’ 
Meeting, Held February 24 th. 

Mr. 1 uttle: I move that Air. Pierce be em¬ 
ployed as office manager at the rate of $416.66 
per month from January 1, 1914, until the July 
meeting of this Board; the First National to pay 
its usual proportion of this expense. 

“Seconded by Air. Krouse. Carried.” 

I nder the terms of this resolution, your con¬ 
nection with this company (as office manager*) 
will cease at the regular meeting of the Board of 
Trustees on July 8th. In addition to this, you 
_are reminded of the action of the Board^ of 

*Note.—T he words “as office manager” in the second line of the 
paragraph next .to the last were stricken out in the original letter pro¬ 
duced by plaintiff, but remained legible. 
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Trustees on .June 17th declaring your office vacant 
from that date. 

If you wish to avail yourself of the oppor¬ 
tunity intervening between now and July 8th, 
vou can have your “pay with leave up to that 

date.” 

• Very truly yours, 

Robert J. Wynne, 

President. 


Mr. Fred E. Pierce, Southern Building, Wash¬ 
ington, D. C. 

After receiving this notice appellant continued his 
duties with the First National until July 8th. On the 
morning of the 9th, he reported for duty under the First 
National and delivered to Mr. Wynne in person the 
letter, Plaintiffs Exhibit No. 10 (Rec., 19, 27). This 
letter is as follows: 

Washington, D. C., 

July It, 

Hon. Robert J. Wynne, 

President, First Xationat Fire Insurance Co. 
Dear Sir: In reporting at the office this morn¬ 
ing for duty under my contract with you as office 
manager of the First National Fire Insurance 
Companv, I desire to place myself up m record 
and to formally notify you that 1 tender myself 
ready and willing to continue the performance of 
my duties as office manager under my contract 
with you for three years from January 1, 1914, at a 
salary of $5,000 per annum. 

Yours respectfully, 

Fred E. Pierce, 

Office Manaqer. 


On July 8, 1914, appellant delivered to the secretary 
of the Commercial Fire Insurance Company the follow¬ 
ing letter, which was read by the secretary to the Board, 






said letter being marked Plaintiff’s Exhibit No. 9, a copy 
of which here follows (Rec., pp. 10, 26): 


Washington, D. C., 

July 8, 1914- 

To the Board of Directors of the Commercial Fire 
Insurance Co. 

Gentlemen: In view of a communication which 
I have received from the Hon. Robert J. Wynne, 
president of the First National Fire Insurance 
Company, declaring the position of office manager 
which has been held by me since September 22, 
1913, vacant, and of the intimate relations which 
have existed between the First National Fire Insur¬ 
ance Company and your company, I feel it neces¬ 
sary, in order that I may know just how your com¬ 
pany regards my status with it, to ask that you 
advise me what is your understanding of the 
situation commencing with tomorrow morning, the 
9th of July. 

Under the terms of my contract, which is in 
writing and among the files of the company, I 
have been in receipt of a salary of So,000 per 
annum, commencing with January 1, 1914, my 
contract to continue for a period of three years 
from that date. I am ready and willing to con¬ 
tinue to carry out the obligations of this contract 
in so far as mv duties are concerned thereunder, 
and write this letter to ascertain whether your 
company understands that the arrangement here¬ 
tofore existing is to continue. 

So far as I am concerned, I shall be obliged to 
insist upon my rights under the contract. 

Yours respectfully, 

Fred E. Pierce, 

Office Manager. 


On July 9th, appellant delivered to Mr. Tuttle in his 
office as president of the Commercial Fire Insurance 
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Company the paper offered in evidence as Plaintiffs’ 
Exhibit No. 11 (Rec., pp. 19, 27), a copy of which follows: 

Washington, D. C., 

July 9, 191 4 . 

Robert R. Tuttle, Esq., 

President, Commercial Fire Insurance Co. 

Dear Sir: In reporting at the office this morn¬ 
ing for duty under my contract with you as office 
manager of the Commercial Fire Insurance Com¬ 
pany, I desire to place myself upon record and to 
formally notify you that I tender myself ready 
and willing to continue the performance of my 
duties as office manager under my contract with 
you for three years from January 1, 1914, at a 
salary of $5,000 per annum. 

Respectfully, 

Fred E. Pierce, 

Office Manager. 

Appellant was not permitted to perform further 
services for the First National, although he did perform 
services for the Commercial between July 8th and 
August 81st, for which services he was paid the full 
amount formerly paid by both companies. These 
services for the Commercial did not in any manner 
interfere with his performance of services for the First 
National, if he had been permitted to perform services 
for the latter company (Rec., pp. 19, 20). 

About August 15, 1914, the following letter, labelled 
Plaintiff’s Exhibit No. 14, w r as handed to appellant by 
Mr. Tuttle as president of the Commercial Fire Insur¬ 
ance Company (Rec., pp. 19, 28, 29). 

Pl’t’f’s Ex. No. 14. 

Commercial Fire Insurance Company, Wash¬ 
ington, D. C. 

August 15, 191 4 . 

Mr. F. E. Pierce, Southern Building, City. 

Dear Mr. Pierce: I regret very much to 
advise you that this company no longer requires 
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( ' CC t’ aiKl 1 am , directed b y th e Executive 

Committee to give you herewith, leave of absence 

!| untd September 1st, your connection 
w t, the company to cease as of today. 

Ins action does not reflect in the slightest 
upon you and is taken because of tlie fact that 
tins company is retiring from all but five States 
and reducing its business very materially 
1 01 this reason the Executive Committee believes 
the company can not afford to pay the salary 
which your services command. ‘ ' 

" ith kind personal regards, I am, 
i ours very truly, 

Robert R. Tuttle, 

R.R.T./C.E.T. President. 

September 1st appellant reported for duty with the 
ommercial Fire Insurance Company and delivered to 

, Utt1 ®’ P resl( lent of that company the following 
IcUer, marked Plaintiff’s Exhibit No. 13 (Rec., pp. iy 


Pl’t’f’s Ex. No. 13. 

Washington, D. C., Sept . 1 , 1911 ,. 

Air. Robert R. Tuttle, President Commercial 
lire Insurance Co. 

Dear Sir: My vacation allowed me bv your 
company having expired last night, I am this 
morning reporting for duty under my contract 
with your company as office manager for a term 
oi three years from January first 1914 

° f ™ urse - / have not forgotten a communica¬ 
tion received from your office purporting to 
terminate this contract. I deem it proper, how- 
o\er, to say that I tender myself ready and 
willing to continue the performance of my duties 
as office manager under this contract, and am 
therefore, reporting for duty. 

Yours respectfully, 

(Signed) F. E. Pierce. 
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Appellant was not permitted to perform services foi 
either of the companies from that date (Rec., p. 19). 

On July 28, 1914, the Board of Directors of the Com¬ 
mercial Insurance Company appointed a committee 
to look into the company’s salary account and methods 
of running the business and to report to the Board of 
Directors information obtained, together with such 
recommendations as the committee saw fit to offer. 1 his 
committee submitted to the board on August 12th a re¬ 
port which contained, among other things, the following, 
which was offered in evidence as Plaintiff’s Exhibit 
No. 15 (Rec., pp. 21, 29): 


“We recommend further that the services of Mr. 
Pierce be discontinued for the reason that it is, in 
our judgment, an unnecessary expenditure of 
money, the custody of which has been recently 
entrusted to us and which we must protect by 
the strictest economy as though we were spending 
our own individual cash. The details of the office 
do not warrant a superintendent of this kind, as 
we are confident all such duties can be as satis¬ 
factorily performed by Miss Lebkecher and the 
president until the services of an experienced 
secretary can be secured. In this connection w r e 
feel that it is our duty to call attention to the 
facts surrounding Mr. Pierce’s connection with 
this company prior to January of this year. Mr. 
Pierce was employed by the 1st Nat. b. Ins. C o. 
and this company jointly as office manager at a 
salary of $ per annum, with a promise 

or some assurance that on and after January 1, 
1914, he was to receive $5,000 per annum. About 
March of this year a letter was presented to the 
Board of Directors of the 1st Nat. F. Ins. Co. and 
we presume, also, to that of the ( ommercial, 
calling attention to the salary of $5,000 per 
annum and asking for a contract for 3 years. Each 
request was declined for good and sufficient 
reasons and a salary fixed at $416.66 per month 
for the two companies. The 1st Nat. F. Ins. C o. 






discontinued his services after June 30th and for 
reasons we presume can be explained by our 
president, he was continued by the Commercial 
Company at the full salary agreed upon to be 
paid jointly by the two companies under an 
arrangement which has been in existence for 
several years in connection with all joint expenses. 
For these reasons we recommend that a proper 
adjustment be made for the time employed and 
that his services be discontinued to Sept. 1st, or 
that he be given a leave of absence until that 
time.” 

On August 12th, after discussion, the report was ac¬ 
cepted and referred to the Executive Committee. The 
minutes of the Executive Committee contain the fol¬ 
lowing (Rec., p. 21): 

“On motion of Mr. Harper, seconded by Mr. 
Lincoln, and duly carried, the contents of the 
report made by the committee of investigation 
of the company’s affairs be taken up and passed 
on by paragraph." 

“Paragraph 1 of the said report was passed 
with the exception of the office of the secretary." 

“On motion of Mr. Harper, seconded by Air. 
Thvson, and duly carried, the chairman of the 
Executive Committee and the president of the 
company were authorized to interview the several 
men mentioned for the office vacant in the com¬ 
pany,” etc. 

After appellant’s services with the companies were 
terminated as above indicated, he made diligent efforts 
to obtain other employment, but without success for 
sometime. Fie subsequently obtained other employment, 
and is now in business for himself, as a public accountant 
and auditor. His net income from the time of the sever¬ 
ance of his relation with appellee companies down to the 
day of trial, including his estimated income to the end 
of 1916, is $3,234.29 (Rec., p. 20). 
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The learned trial justice excluded all of the letters 
mentioned in the above statement of facts (which letters 
and documents had been offered both singly and in a 
series, Rec., p. 29), upon the ground that there being 
no authority shown in Mr. Tuttle to bind either corpora¬ 
tion, there was no contract such as was required by the 
Statute of Frauds in the District of Columbia; hence, 
the appellant could not maintain these suits (Rec., p. 32). 
The learned trial justice also excluded the evidence 
offered by appellant showing the expense of moving his 
family and furniture back to Roselle after the contract 
was broken by appellees (Rec., p. 16). 

The following (Rec., p. 10), therefore, are the assign¬ 
ments of error: 

Assignment of Errors. 

The plaintiff, appellant, assigns the following as errors 
committed by the learned trial justice upon the trial of 
the above entitled case: 

1. In excluding evidence showing the expense incurred 
by plaintiff in moving himself and his family back to 
Roselle, New Jersey, at the termination of his employ¬ 
ment. 

2. In excluding any and all the documents offered in 
evidence by plaintiff’s counsel. 

3. In instructing the jury to return a verdict in favor 
of the defendant. 
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ARGUMENT. 


The case resolves itself into this: 


1 he appellc 
agreement 
ance 
the 


li iiv v wiimieiciiu i ire insurance v o. nad an 
?ment with the appellee First National Fire Insur- 
Co. under which there was a joint office manager of 
two companies (Rec., pp. 29, 8, 12-18; Rec., No. 


2983, 7). Tuttle, who was president of the Commercial 
Fire Insurance Co. and one of the vice-presidents of 
the First National (Rec., pp. 12-14, 22-29), and its 
acting president, requested appellant, an utter stranger 
to above companies, knowing nothing of their by-laws, 
t° call upon him to discuss employment as such joint 
office manager. Appellant was an insurance man of more 
than twenty-five years’ experience and, as might have 
been expected, declined to leave his home in New 


Jersey and come to Washington, which was not an in¬ 
surance center, unless he should receive a contract ex¬ 
tending over at least three years (Rec., p. 13). Tuttle, 
representing in writing that he had such authority, ap¬ 
pellant naturally took luttle at his word, the contract 
was signed, appellant moved himself and his family to 
Washington and entered upon his employment (Rec., 
pp. 15-17). The Board of Directors of both companies 
had full knowledge of the terms of the contract (Rec., 
pp. 17-19, 29) and neither company repudiated 

it until nearly a year later when, it having been found that 
appellees could not afford to pay appellant’s salary, 
they discharged him (Rec., pp. 26-29). Meanwhile, 
appellant had worked for nearly five months under his 
contract without being aware that he had been deceived 
by Tuttle in the latter’s representation that the contract 
had been duly ratified (Rec., pp. 16-19). 

In other words, appellant, dealing with the chief 
executive officer of these companies for the time being, 
invested with every indication of complete authority in 


the premises, entered into a very usual contract of em¬ 
ployment, giving up his home and changing his domestic 
arrangements in reliance upon it, and appellees received 
the benefit of these services; and they now seek to re¬ 
pudiate the contract , using as a justification the technical 
defense, to wit: the violation of secret instructions con¬ 
veyed to their chief executive, in the face of that chief 
executive’s assurance of authority. 

If the ruling of the learned trial justice is correct to the' 
effect that this contract fails to bind the companies be¬ 
cause of lack of authority in the president to make it, 
then it must be because the law imposes upon business 
men a rule different from that which they have been 
accustomed to follow, and from a practical standpoint 
must follow, in their dealings with corporations. As 
a practical proposition a stranger can not contract with 
the entire Board of Directors. In dealing with them he 
he must depend for his information upon the word of 
the president of the corporation who is its mouth¬ 
piece so far as the public is concerned. 

It is respectfully submitted that the rule of law in this 
respect does not differ from the rule of reason and from 
the conduct which business men ordinarily practice. 

Tuttle’s Official Position. 

Tuttle was president of the ( ommercial, and in active 
charge of its affairs (Rec., pp. 12-14-10, 19, 23, 25, 2S, 
29; Rec., No. 2983, p. 7). He was one of the vice-presi¬ 
dents of the First National, no distinction being made 
in rank as among these vice-presidents (Rec., p. 22). The 
president, Mr. Wynne, and the other two vice-presidents, 
Mr. Dudley and Air. DuBois, were out of town, and 
Tuttle was in charge of the business of both companies 
(Rec., pp. 13, 16, 7). There was an understanding or 
arrangement between the two appellee companies that 
there should be a joint office manager for both (Rec. 







pp. 14, 16, 11,24, 25, 29, Roc., No. 2983, pp. 7, 8). When 
Tuttle wrote to appellant that appellant was engaged 
for a period of three years at 85,000 per annum, the 
letter being written on F-rst Nat'oia* b ire Insurance ( om- 
pany paper (Ree., pp. »>. 23) and that proposition was ac¬ 
cepted by appellant, the contract was closed on behalf 
of the First National. In view of the joint arrangement 
above referred to and the subsequent acquiescence by 
the Commercial in appellant s employment, it was 
likewise closed by the Commercial, through its agent, 
the First National. 

The important question in this case for determination 
therefore is whether the president of an insurance com¬ 
pany has implied authority under these circumstances to 
bind his company to such a contract. 1 he case will be 
discussed upon the theory that Tuttle was the president 
of both companies, lie was the president of the Com¬ 
mercial, and rightfully acting as president of the First 
National. 

Powers of a President. 


The courts have given utterance to two divergent 
views as to the implied powers of the president of a cor¬ 
poration. 21 Am. A Eng. Rncy. of Law (2d Ed.), at 
pages 857 and 858 states that the authorities are not 
uniform, and refers to the decisions in a few states which 
hold that the president has no more authority by virtue of 
his office than any other director, except to preside at the 
meetings of the board. But the further statement is 
made that under the doctrine prevailing in most states 
lie has more extensive powers, and the acts pertaining 
to the business of the corporation, performed by him, are 
presumably binding on the corporation. As will be here¬ 
after shown, the Supreme Court of the United States 
has adopted what the Encyclopedia states to be the 
prevailing view. 
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The subject is discussed in a note to the case of Moyer 
vs. East Shore Terminal Company (S. C.), 25 L. R. A., 
48. The editor of the note states that “an attempt to 
ascertain from examination and comparison of the 
treatises on corporations what is the effect of notice, as 
to third persons, of the by-laws of a corporation, will 
result in considerable confusion." He then reviews the 
authorities and shows that the doctrine of the courts may 
now be regarded as substantially settled without con¬ 
flict, in favor of the proposition that when a party con¬ 
tracts with a corporation in good faith through an 
officer having every appearance of authority, the corpora¬ 
tion is bound by the contract although that officer in 
violation of secret instructions, exceeded his powers. The 
editor refers to a few states which have been regarded as 
countenancing a contrary doctrine. He shows, however, 
that the opinions of the courts in those states are not 
subject to any such construction. For instance, he 
refers to the State of New York where the minoritv view 
seemed at one time to prevail because of decisions of the 
lower courts, but cites the case of Rathbun vs. Snow, 123 
N. Y., 343 (which will be hereafter referred to in this 
brief), as finally settling the law in New York in favor 
of the prevailing doctrine. 

An able discussion of the subject will be found in 
2 Morawetz on Corporations. At section 594 the author 
savs: 

“The effect of a by-law limiting the apparent 
powers of an agent of a corporation frequently 
depends on the application of several distinct 
principles. A person dealing with such agent is 
clearly not affected by the by-law in the absence 
of actual or constructive notice thereof. But, 
even where notice of the by-law is brought home 
to a person dealing with the agent, it does not 
follow that he must at his peril, ascertain whether 
the by-law has been complied with. If the by-law 
is merely a provision for the internal government 
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of the corporation and prescribes formalities to be 
observed in the action of the company’s agent, 
due compliance with the by-law may usually be 
assumed, in the absence of notice to the contrary.” 


As above stated, this is the view adopted by the Su¬ 
preme Court of the United States, as will appear from 
an examination of the case of Merchants Bank vs. State 
Bank, 10 Wall., (304, (345; 19 L. Ed., 1008, 1018: 

“Where a party deals with a corporation in 
good faith—the transaction is not ultra vires — 
and he he is unaware of any defect of authority 
or other irregularity on the part of those acting 
for the corporation, and there is nothing to excite 
suspicion of such defect or irregularity; the corpo¬ 
ration is bound by the contract, although such 
defect or irregularity in fact exists.’’ 


This is a restatement in another form of the doctrine 
to which the State of New York is committed by the 
decisions of its Court of Appeals, reversing certain de¬ 
cisions in its lower courts. 

Allusion was made to the case of Rathbun vs. Snow, 
123 N. Y., 343. In that case the court says: 

“Third persons may act upon the apparent 
authority conferred by a principal upon his agent 
and are not bound by secret limitations or instruc¬ 
tions qualifying the terms of the written or verbal 
appointment, and the defense based upon the 
limitation in the by-laws of the company of 
which the plaintiff had no knowledge, can not 
be sustained. By-laws of business corporations 
are as to third persons private regulations bind¬ 
ing as between the corporation and its members 
or third persons having knowledge of them, but 
of no force as limitations per sc as to third persons 
.of an authority which, except for the by-law, 
would be construed as within the apparent 
scope of the agency.” 
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In the case of Sinclair vs. Investor s Syndicate (Minn.), 
146 N. W., 1109, plaintiff brought an action to recover 
against defendant corporation on a contract made 
through the “Manager of the Bond Department. De¬ 
fendant denied that the manager had authority to make 
any such contract, but the court in its opinion, while ad¬ 
mitting that there was no direct evidence that the 
manager was authorized to make this contract, adverted 
to the fact that it was made in the office of the com¬ 


pany with one whom the company had labelled as 
manager of the department to which the contract per¬ 
tained, and that the company availed itself of the 
benefits of the contract. The court quoted with approval 
its own language in the former case of Col. Mill Co. vs. 


National Bank of Commerce, 52 Minn., 224, as follows: 


“Where one has reasonably and in good faith 
been led to believe from the appearance of au¬ 
thority which a principal permits his agent to 
have, and because of such belief has in good faith 
dealt with the agent, the principal will not be 
allowed to deny the agency to the prejudice of the 
one so dealing.” 


The same doctrine 
Lacs Lumber Co., 51 


was applied in Peterson vs. 
Minn., 90, 52 X. W., 1082. 


Mille 


But why go beyond the District of Columbia for au¬ 
thorities when this honorable court has spoken so 
plainly on the subject. In the case of Russell vs. Wash¬ 
ington Savings Bank, 23 App. D. C., 398, plaintiffs 
brought an action to recover for the value of services 
under a contract made with the savings bank through one 


of its four vice-presidents who called upon the plaintiff 
at their offices in New York City and retained them as 
lawyers to prosecute a suit on behalf of the bank. During 
the course of the employment one of the plaintiffs 
came to Washington and interviewed this vice-president, 
the cashier and another officer of the bank in the private 


* 
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office of the bank. The bank later repudiated the con¬ 
tract, and when sued for this breach, interposed as a 
defense that said vice-president was without authority 
to enter into it. In deciding the case this court said: 

“But while we fully concur with the learned 
justice who presided in the court below at the 
trial of this case in most of his rulings, we find our¬ 
selves unable to concur in the view that there was 
no sufficient testimony to go to the jury on the 
question of the agency of George O. Ferguson, and 
his authority to bind the defendant bank in the 
transaction with the plaintiffs. Agency in such 
cases is usually proved by circumstances and by 
the apparent relations and conduct of the parties. 
A corporation can only act by agents, and its duly 
elected officers are, within the scope of their re- 
pective duties, its agents to deal with third parties. 
Their duties may be prescribed or limited by the 
charter of the incorporation or by by-laws and 
regulations of the body corporate; but in the 
absence of specific limitations brought home to the 
knowledge of those who deal with them, or of 
which those who deal with them are bound to 
take notice, the officers of a corporation,, as its 
agents, are authorized to bind the corporation 
to third parties so long as they act within the 
ordinary scope of their duties. While the board 
of directors or trustees, or by whatever name, it 
may be called, is the usual governing body of all 
private corporations and entitled to direct and 
control all its business, great or small, and to give 
direction to its other officers, yet the president 
and other officers, and not the board of directors, 
are those who are usually brought into contact 
with third parties in the conduct of the business 
of the organization; and custom and usage, and 
the necessities of the social order, demand that 
these executive officers should be regarded as 
entitled to bind the organization in all matters 
which such organizations are accustomed to 
transact through such officers. This is elementary 
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law in regard to corporations, but it seems 
proper to recall it in this case. 

“Now, that the president of a bank is its chief 
representative and entitled to act as its general 
agent in the transaction of its business can not be 
questioned. That among the things to which he 
can undoubtedly bind his bank is the employment 
ot counsel to appear for it and defend its interests 
in pending or prospective litigation, is a proposi¬ 
tion which seems to receive the unqualified ap¬ 
proval of counsel on both sides of this case, in¬ 
deed, the employment of Louis F. Doyle in the 
present instance to take charge of the litigation 
of the bank for the protection of its interests in 
the matter of the bonds and notes given by the 
Arkell Publishing Company would appear to have 
been the act exclusively of the president of the 
bank; and if the president of a bank, under the 
scope of his general authority, has the right to 
employ counsel to represent the bank in pending 
or prospective litigation, it is not apparent why 
the vice-president, or any other officer acting 
for the time in the place and stead of the presi¬ 
dent, should not have the same authority in 
cases of emergency arising during his incumbency 
of the office and demanding prompt action by 
him. The person acting in the place of the presi¬ 
dent during the absence of the latter is to all 
reasonable intents and purposes the president for 
the time being, and there is no warrant in reason 
or in any adjudicated case for denying to him 
the right to exercise the usual and ordinary func¬ 
tions of the president so far as they are required 
for the occasion. What the president within the 
scope of his duty may do the vice-president acting 
in his place may do. This is the very purpose for 
which vice-presidents are provided to be chosen— 
to perform the functions of the president in the 
absence of the latter. In ordinary business or- 
gamzations, as a general rule, the vice-president 
has no function or duty whatever to perform 
other than to take the place of the president in 
his office. 
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“Assuming, then, that when litigation arises in 
which it is expedient that a bank should be rep¬ 
resented by counsel, the president of the bank 
has the authority, as such president, to employ 
such counsel; and assuming also, as we are of 
opinion that we must assume, that the vice- 
president of a bank, acting as president in the 
absence of the latter, has the same right to em¬ 
ploy counsel in an emergency arising during his 
incumbency of the presidential office, do we find 
anything in the present case that militates against 
the application of this rule? Here we have a bank 
with four vice-presidents, instead of one, without 
any designation, either numerically or other¬ 
wise, of their order or precedence—an arrange¬ 
ment, it would seem, of very unusual occurrence, 
and one which does not appear to have been 
brought to the knowledge of the plaintiffs before 
the 1st of September, 1898; and we have also a 
set of by-laws, of which the plaintiffs had no 
notice until long after this time, whereby, among 
other things, it was provided that certain speci¬ 
fied duties, therein provided to be performed by 
the president, should, in his absence, be per¬ 
formed by the vice-presidents in such order as 
the board of directors should indicate. These 
specified duties do not, either expressly or by im¬ 
plication, include the matter of the employment 
of counsel to conduct necessary litigation; but we 
may assume that the one of the vice-presidents 
designated under these by-laws to perform the 
duties so specified would be the proper and the 
only person competent to transact the general 
business of the bank ordinarily performed by 
the president. 

“Now, it appears very clearly in evidence here 
that, when in the month of August, 1898, the 
emergency arose for the employment of counsel 
to represent the Washington Savings Bank in 
the prosecution or protection of its interests 
against the Arkell Publishing Company, the 
president of the bank was absent in New England 
in attendance upon a sick child, and was not per- 
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forming the duties of president. It also appears 
that, in an advertisement of the business of the 
bank inserted in a Washington newspaper of the 
date of August 29, 1898, inserted by authority 
of the bank, the advertisement purports to be 
signed by .1. D. Taylor as president, George O. 
Ferguson, as vice-president; G. H. Davidge, as 
treasurer, and .1. F. B. Goldney, as cashier, 
thereby holding out Ferguson as the sole vice-presi¬ 
dent, authorized as such to act in the absence of 
the president. It also appears that, during the 
period of the employment of his firm, the plain¬ 
tiff Russell had several interviews at the bank 
with Ferguson, as well as other officers of the 
institution, and he found him in the private 
office of the bank apparently in authority there 
and transacting its business. It appears also that 
when, after the employment of the plaintiffs by 
Ferguson, the plaintiffs advised Ferguson to have 
the bank sell the bonds of the Arkell Company, 
which it held, at public auction, and bought in by 
the bank, the bank thereupon caused these bonds 
to be advertised for sale, and only withdrew them 
afterwards on the order of Taylor, the president. 
All these are circumstances tending to show that 
Ferguson was acting as the president of the bank 
in the absence of Taylor, admitted in evidence 
and properly admitted for that purpose. It can 
not, therefore, well be said that there was no 
testimony to show the authority and the agency 
of Ferguson. On the contrary, in the absence of 
countervailing testimony, it might well have been 
inferred that Ferguson was the principal executive 
officer in charge of the affairs of the bank during 
the absence of the president.” 

As against this, appellees cite the case of Philip Carey 
Co. rs. Thyson, 39 App. D. C., 233, where this honorable 
court held that a party dealing with the agent of a cor¬ 
poration must, at his peril, ascertain what authority the 
agent possesses, and is not at liberty to charge the cor¬ 
poration by relying upon the assumption of authority. 
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It is perfectly evident that this court in laying down 
that principle as applied to that case did not, and did 
not intend to, overrule the case of Russell vs. Wash¬ 
ington Savings Bank, supra. That case was not 
even referred to in the opinion, for the very evident 
reason that the court recognized the great distinction 
between the two cases and never imagined that the 
Thyson case could be cited as overruling the bank case. 
In the Thyson case a contract of employment was made 
on behalf of a corporation by a mere local manager, who 
distinctly informed the other contracting party that he was 
acting beyond the scope of his powers when he entered into the 
agreement. It was conceded that plaintiff did not rely 
upon any assumption of authority by the agent , but that 
the scope of the agency was fully disclosed to plaintiff at 
the time he entered the defendant’s employment. This 
court said that “in such a case” the doctrine that the 
plaintiff was not at liberty to charge the corporation by 
relying upon any assumed authority, applied. 

Several cases were, however, cited by appellees in the 
court below as announcing a rule, whatever the general 
doctrine might be, that with relation to a contract of 
employment, the president of a corporation has no power 
to make such a contract which would extend bevond his 
own term of office. 

It is respectfully submitted that none of these cases 
so decide. In fact, in some of them, the contrary was 
expressly held, and several contracts of employment, 
extending beyond the terms of office of the officials 
making them, were upheld, because they were contracts 
of an ordinary business character. The courts in all the 
the cases say that the validity of such contracts must be 
determined first, by the official character of the officer 
attempting to bind the corporation ; and second, by the 
nature of the contract itself, whether of an ordinary, or 
extraordinary character. 
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The cases of Renick vs. Life Insurance Co., 176 Fed., 
202, and Carney vs. New York Insurance Co., 162 
N. Y., 453, were both cases where the officers of the 
companies assumed the right to enter into a contract 
which continued during the lives of the other contracting 
parties. The courts very naturally held these contracts 
were extraordinary in their character and beyond any 
powers w T hich the officer might naturally be supposed to 
possess. Furthermore, the contract in the Renick case 
w as made by an officer who w as merely a general manager 
and not the chief executive officer. 


Similiar remarks apply to the case of Camacho vs. 
Ham. Bank Co., 2 App. Div., 369, where a contract of 
an extraordinary nature w’as made by a mere general 
manager, without any evidence whatever indicating 
authority to make it or proof of acquiescence in it by his 
company. In the case of Laird vs. Michigan Lub. Co., 
17 L. R. A. (N. S.), 177, a contract w r as made covering a 
term of years with a mere subordinate clerk, by the 
secretary and treasurer of a corporation. The court held 
that the contract, being for the services of a mere sub¬ 
ordinate employee, w r as of an unusual nature in that it 
covered a term of several years, and there being no evi¬ 
dence of necessity for such a contract covering such a 
period of time, or that either the president or the directors 
knew' of its terms, there could be no recovery under it. 

No case can be found which holds that contracts of em¬ 


ployment of a usual character , entered into by the presi¬ 
dent of a corporation w 7 ith a party who was to be its 
office manager, at a salary commensurate with the im¬ 
portance of the office, to continue during a term of three 
years, is illegal because beyond the implied powers of 
the president to make it. Indeed, the case of Lewis vs. 
Albemarle R. R. Co., 95 N. C., 179, holds that the vice- 
president and superintendent of a railroad, having 
charge of extending the road, has implied authority to 
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4 employ an engineer for such length of time as may be 

necessary, even though the vice-president has no 
authority to hire a permanent engineer. 

Surely a contract which required an insurance man of 
over twenty-five years’ experience to give up his business 
and his home and transfer his family to another city 
can not be said to be extraordinary in its nature, merely 
because it extends over a period of three years. Indeed, 
it would be extraordinary if such a man could be found 

who would enter into such a contract for less than three 
years. 

Ratification. 

In addition to what has been said heretofore, it would 
seem evident that whether or not Tuttle had authority 
t° enter into this contract in the first instance, his action 
in so doing was ratified by his companies. 

General Wynne, the president of the First National, as 
early as January or February of 1914 (some five months 
after appellant had been working under the contract) 
stated to appellant that he was entirely familiar with 
the contract and with the period of employment men¬ 
tioned in it (Rec., pp. 17, 18). 

In view of the fact that the official records show that 
the board had not formally approved it, at Wynne’s own 
suggestion appellant wrote a letter to the Board af the 
First National dated February 12, 1914, reciting the 
entire contract (Rec., pp. 17, 18). 

The Board never repudiated it, but on the contrary 
apparently acquiesced in it, as will appear from the 
resolution passed February 24th (Rec., pp. 27, 28). No 
suggestion is made in this resolution that the contract is 
to be for other than three years. It does not appear that 
any information was conveyed to appellant of any dis¬ 
approval by the Board of the contract; and the first 
suggestion conveyed to appellant that it was not to be 
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carried out in every respect was contained in W ynne’s 
letter to appellant dated June 18th, nearly four months 
after the Board had been advised of the terms of the 
contract. 

While there is in the record no copy of any written 
communication by appellant to the Board of the Com¬ 
mercial, it is evident from the report approved by its 
Board of Directors on August 12th, that the Com¬ 
mercial also knew of the three-year feature (Rec., p. 29). 
It does not appear that the Commercial ever took any 
action whatever to disavow its liability under the con¬ 
tract. 

Meanwhile, appellant, who had always supposed up to 
February, 1914, that the records of the above com¬ 
panies assured the continuance of his position with them 
for three years (Rec., pp. 14, 17-19) and who was never 
notified of any repudiation of that feature of the con¬ 
tract until the letter of June 18, 1914, above alluded to 
(Rec., p. 26), continued to work for the companies in 
apparent security, the directors being perfectly familiar 
with all the terms of the contract (Rec., pp. 19-21) 
and paying him at the rate of $5,000 per year after 
January 1, 1914 (Rec., pp. 16, 17), which was the salary 
he was to draw only after the three-year term had com¬ 
menced. 

Under these circumstances the law holds that the 
contract was ratified by these companies. 

Campbell vs. Manatawny Bessemere Ore Co., 62 
Pa. Superior Court, 57. 

Martin rs. Webb, 110 U. S., 7, 28 L. Ed., 49. 

Southern Life Ins. Co. vs. McCain, 96 l . S., 84, 
24 L. Ed., 653. 
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Appellees Are Estopped to Repudiate Contract. 

The doctrine of estoppel in this connection is so clearly 
stated in 2 Morawetz on Corporations (2d Ed.), sections 
585-587, that no attempt will be made to argue the 
question other than to quote what is there stated. 

“The general rule that a principal is not bound 
by the unauthorized acts of his agents is subject 
to an important qualification. A principal who 
employs an agent in a particular transaction or 
course of business thereby impliedly invites 
persons dealing with the agent in that particular 
transaction or course of business, to rely upon the 
agent’s apparent powers, so far as this is essential 
to render safe dealing with the agent possible; 
and the principal will be liable to a person so 
dealing with the agent in good faith, within the 
scope of his apparent powers, although the agent 
may have transgressed the authority which the 
principal intended he should exercise. 

“This doctrine was expressed in an elaborate 
opinion delivered by Davis, J., on behalf of the 
Court of Appeals of New York, in the following 
words: 

“ ‘Where the principal has clothed his agent 
with power to do an act upon the existence ol 
some extrinsic fact necessarily and peculiarly 
within the knowledge of the agent and of the 
existence of which the act of executing the power 
is itself a representation, a third person dealing 
with such agent in entire good faith, pursuant 
to the apparent power, may rely upon the rep¬ 
resentation, and the principal is estopped from 
denying its truth to his prejudice’ (sec. 585). 

“The principle of law which underlies this 
doctrine is generally held to be that of estoppel, 
but the estoppel in this case is not an ordinary 
estoppel in pais. A technical estoppel involves a 
representation of a fact by which an innocent 
party has been led to alter his position, and the 
party making the representation is not permitted 
to deny the existence of the fact represented, if 
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justice requires he should be estopped. The 
application of the doctrine under consideration, 
however, does not rest upon any representation 
of facts by the principal which the principal is 
estopped from denying. A principal by employing 
an agent merely represents that the agent shall 
have authority to do certain acts under certain 
circumstances. The right of a party dealing with 
the agent to assume the existence of those circum¬ 
stances is not based upon a representation by the 
principal. The representation, if there be any, is 
made by the agent and not by the principal. 

“The liability of a principal in a case of this 
kind seems properly to rest upon an implied 
agreement. The primary intention of a person 
who employs an agent is that the agent shall be 
enabled to accomplish the purposes of the agency, 
and other persons are invited to deal with the 
agent upon this understanding. ... If the 
employment is for a known course of dealing, 
the intention is that the agent shall be empowered 
to carry on that course of dealing in the customary 
manner. But this primary intention would be 
completely frustrated if persons dealing with the 
agent were required in every instance to ascer¬ 
tain the existence of the state of facts upon which 
the agent’s real authority to act depends. No 
one would be willing to deal with the agent if 
this were required, because it would be impossible 
to deal with him with safety (sec. 586). 

“The cases in which the doctrine is applicable 
may be divided into two classes: 

“First. ...... 

“Secondly. Where an agent has authority to 
bind his principal under circumstances the existence 
of which must be peculiarly within his own knowl¬ 
edge and of which a third person can not easily 
inform himself. A party dealing with such agent 
in good faith and without notice is entitled to 
assume the existence of those circumstances. This 
rule rests upon the same reason as the rule which 
protects a person who deals in good faith with an 
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agent authorized to represent his principal in a 
definite course of business providing the agent 
does not exceed the scope of his ordinary powers, 
the rule is established in order that business may 
be transacted with safety and convenience through 
agents. Accordingly, it is settled that a person 
dealing with an agent in good faith within the scope 
of his apparent powers is always, in the absence of 
some notice to the contrary, entitled to assume 
that the purpose for which the agent acted was 
one for which he had authority to act. If this 
were not the rule it would be impossible to deal 
with any agent in safety” (sec. 587). 

The same doctrine is also stated by the same author 
in section 610. 

When Mr. Tuttle told appellant that he would tele¬ 
graph him as soon as the necessary authority had been 
obtained, and followed this by telegraphing and later 
confirming the telegram by a letter, this was a repie- 
sentation that the authority had been obtained, and 
appellees are estopped to deny it. Appellant was in a 
distant town. Certainly business usage would not re¬ 
quire him to come to Washington and ascertain from a 
subordinate officer whether the president had told the 
truth. It would be a reproach to jurisprudence if the 
law should require that appellant should have resoi ted 
to a course w T hich to a business man would have appeared 
ridiculous. 

Inasmuch as the documents offered were excluded and 
the verdict for the defendants directed, upon the sole 
ground of the lack of authority in Tuttle to enter into 
this contract, if this honorable court should hold the 
learned trial justice to have been in error in his ruling, 
the second and third assignments of error will be sus¬ 
tained, unless the court shall believe that there was no 
sufficient memorandum to satisfy the Statute of Frauds, 
because of some insufficiency in its contents. 
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Sufficiency of Memorandum Under the Statute of 

Frauds. 


The court held that there was a sufficient memorandum 
except in respect to the authority of Tuttle. It is well 
settled law that the memorandum need not be all con¬ 
tained in one paper. 


“The principle is well established that a com¬ 
plete contract binding under the Statute of 
Frauds may be gathered from letters, writings 
and telegrams between the parties relating to the 
subject-matter of the contract, and so connected 
with each other that they may be fairly said to 
constitute one paper relating to the contract.” 


Ryan vs. U. S., 130 V. S., 68, 34 L. Ed., 447. 


In the same case that distinguished court said that 
the authorities— 

“agree in this, that it is not essential that the 

description have such particulars and tokens of 

identification as to render a resort to extrinsic 

aid entirely needless when the writing comes to 

be applied to the subject-matter. The terms may 

be abstract and of a general nature, but they 

must be sufficient to fit and comprehend the 

property which is the subject of the transaction; 

so that with the assistance of external evidence, 

the description, without being contradicted or 

added to, can be connected with and applied to 

the very property intended, and to the exclusion 

of all other property. The circumstance that in 

anv case a conflict arises in the outside evidence 
«/ 

can not be allowed the force of proof that the 
written description is in itself insufficient to 
satisfy the statute.” 


The application of this principle to the case at bar 
arises from the necessity of connecting by parol evidence 
(Rec., pp. 12, 19) the correspondence terminating in the 
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contract (Rec., pp. 22, 25). Plaintiff’s Exhibit No. 4, 
consisting of the letter from Tuttle to appellant, followed 
by Plaintiff’s Exhibit No. 5, consisting of the letter from 
appellant to Tuttle, concluded the contract (Rec., pp. 
23, 24). 


Plaintiff’s Exhibit No. 4 Is as Follows: 

“September 15, 1913. 

“Mr. Fred E. Pierce, 519 Chestnut St., Roselle, 
N. J. 

“Dear Mr. Pierce: Confirming my telegram 
to you today, you are engaged according to our 
conversation, at $350 per month until January 
first, after which your salary will be $5,000 per 
year for three years. 

“Hoping to see you next Monday, and with 
kind personal regards, I am, 

“Very truly yours, 

Robert R. Tuttle. 

Vice-President. 

R.R.T./O.C. 

This completely recites the contract, except that it 
does not define the duties for which appellant was en¬ 
gaged. Hence the necessity of introducing Plaintiff’s 
Exhibit No. 1 (Rec., p. 22, which preceded Plaintiff’s 
Exhibit No. 4, above quoted, and was part of the same 
series of correspondence), in which the position for 
which appellant was engaged is referred to as that of 
“office manager.” For the same reason the court ad¬ 
mitted Plaintiff’s Exhibits Nos. 6a. b, c (Rec., pp. 24, 
25), defining the duties of the office manager,* which 
papers were handed by Tuttle to appellant for the pur¬ 
pose of defining those duties (Rec., p. 16). 

The First National Fire Insurance Company was 
clearly bound by Tuttle’s letters signed by him as vice- 
president of the First National (Rec., pp., 22 23). 


L 
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The Commercial Fire Insurance Company was also 
bound by reason of the fact that the First National was 
its agent for the purpose of making the contract (Rec., 
pp. 29, 4, 5, 12-16). It is further significant that one of 
the letters in the series of correspondence which termi¬ 
nated in appellant’s contract, was signed by Tuttle as 
President of the Commercial (Plaintiff’s Exhibit No. 2, 
Rec., pp. 23, 24). So, also, the written memoranda 
containing instructions as to the duties of office manager, 
to wit: Plaintiff’s Exhibit N os. 6a and 6c, were signed 
by Tuttle as president of the Commercial , while one. 
Plaintiff’s Exhibit No. 6b, was signed by Wynne as 
President of the First National (Rec., pp. 24, 25). 

Attention is invited to the case of Tuskett vs. Rice 
Brothers, 180 S. W., 1049, which relates to this subject 
of the Statute of Frauds and holds that it is not essential 
that the memorandum should be of a formal character, 
nor that it should be made contemporaneously with and as 
a part of the oral agreement. If the memorandum is signed 
by the party to be charged and delivered at any period of 
the performance, it will suffice. 

The correspondence as a whole, therefore, clearly 
shows that the situation for which appellant was ‘‘en¬ 
gaged,” was that of office manager. 

But it was not necessary that the position should be 
mentioned in the written correspondence. The mere 
recital that appellant was “engaged” would have been 
sufficient. 

This question was raised in the case of Troy Fert. Co. 
vs. Logan, 96 Ala., 619, 12 So., 712. In this case a letter 
defining the contract was in the following terms: 

“Dear Sir: Since reaching home we have de¬ 
cided to accept your proposition, viz: $100 per 
month for twelve months, commencing not later 
than the 15th of July, possibly the 1st of July. 
The date to be fixed by us. We think now we 
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might be ready to use you by the latter date, 
but do not like to place ourselves in a position to 
take you until we can use you. We think you 
will be pleased with the change. Please answer at 
once.” 

The plaintiff, after receiving this letter and accepting 
its terms, went to work as foreman of defendant’s mill, 
until the mill burned down, when he was asked to re¬ 
sign, and upon his refusal, was discharged. The court 
held the letter sufficient to satisfy the statute. 

This question, however, can not arise in the District of 
Columbia, because it is expressly provided in section 
1117 of our Code, which is here inserted, that the con¬ 
sideration need not he stated in the memorandum. 

“No action shall be brought whereby to charge 
any executor or administrator upon any special 
promise to answer damages out of his own estate, 
or whereby to charge the defendant upon any 
special promise to answer for the debt, default, 
or miscarriage of another person, or to charge any 
person upon any agreement made upon considera¬ 
tion of marriage, or upon any contract or sale of 
lands, tenements, or hereditaments, or any in¬ 
terest in or concerning them, or upon any agree 
ment that is not to be performed within the 
space of one year from the making thereof, unless 
the agreement upon which such action sha’l be 
brought, or some memorandum or note thereof 
shall be in writing, which need not state the con¬ 
sideration, and signed by the party to be charged 
therewith or some other person thereunto by him 
lawfully authorized” (Code, sec. 1117). 

The promise sued on is to pay the compensation stated 
in Tuttle’s letter. The consideration for the promise is 
the services to be rendered. When the Code provided 
that the consideration need not be stated, the statement 
of the nature of the services was thereby dispensed with. 
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The Statute of Frauds Was Not Pleaded. 

No question relating to the Statute of Frauds could 
properly have been raised in this case inasmuch as the 
statute was not pleaded. 

This question has never been decided by this honor¬ 
able court, although it has been raised. 

See— 

Johnston vs. Tribby, 27 App. D. C., 281. 

The Maryland rule seemed to require that the statute 
be pleaded. 

“It has been finally established that if a de¬ 
fendant makes default, or makes his defense 
without expressly denying the whole contract, 
or in any other form, without relying upon the 
Statute of Frauds, he thereby tacitly waives its 
benefit and can not be permitted to take advan¬ 
tage of it afterward or at final hearing; so that if 
the contract should be sufficiently sustained by 
parol proof, the court will grant relief although 
written evidence of no part of such contract 
may have been produced.” 

Lingan vs. Henderson, 1 Bland, 23(3, 248. 

The following cases sustain this proposition: 

Matthews vs. Matthews, 154 N. Y., 288, 48 N. E., 
531. 

Kramer vs. Kramer, 86 N. Y. S., 129, 135. 

Small vs. Owings, 1 Md., Ch., 363. 

Artz vs. Grove, 21 Md., 456. 

Ogden vs. Ogden, 1 Bland, 284. 

Hendrix vs. Brazzell, 157 S. W., 280 (Tex. Civ. 
App.) 

20 Cyc., 311, n. 39, 313, n. 48. 
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Exclusion of Evidence of Moving Expenses. 

The only other assignment of error—the first (Rec., 
p. 10)—is the exclusion of evidence showing appellant’s 
moving expenses (Rec., p. 10). 

It is respectfully submitted that under the decision of 
the Supreme Court of the United States in the case of 
U. S. vs. Behan, 110 U. S., 338, 28 L. Ed., 108, this evi¬ 
dence should have been admitted. 

Appellant therefore prays that the judgment in these 
cases may be reversed and the cases remanded for a new 
trial. 

Respectfully submitted. 

WALTER C. CLEPHANE, 

ALAN O. CLEPHANE, 

Attorneys for Appellant. 
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Court of Appeals of the District of Columbia. 


No. 2984. 

Frederick E. Pierce, Appellant, 

vs. 

First National Fire Insurance Co., &c. 


a Supreme Court of the District of Columbia. 

At Law. No. 57579. 

Frederick E. Pierce, Plaintiff, 

vs. 

First National Fire Insurance Company of the United States, 

a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 • Declaration. 

Filed December 31, 1914. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57579. 

Frederick E. Pierce, Plaintiff, 

vs. 

First National Fire Insurance Company of the United States, 

a Corporation, Defendant. 

The plaintiff Frederick E. Pierce, sues the defendant First Na- 
tionel Fire Insurance Company of the United States, a corporation, 
created and doing business under and by virtue of the laws of the 
District of Columbia, with its principal place of business in said Dis- 
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trict, for that whereas heretofore, to wit, on the 15th day of Septem¬ 
ber, 1913, to wit, at the City of Washington in the District of Co¬ 
lumbia, by a certain agreement then and there made between the 
said plaintiff and the said defendant, the said plaintiff agreed in con¬ 
sideration of the payment hereinafter set forth, to act as the Office 
Manager of the defendant Company and of the Commercial Fire In¬ 
surance Company, under a joint arrangement between the said 
Companies by virtue of which the expense of paying all employees 
of the two said Companies was to be borne in proportionate shares 
by each of said Companies, the said contract to continue in force for 
the term hereinafter stated; and also by said agreement between the 
said plaintiff and the said defendant, the said defendant agreed that 
the plaintiff’s services as aforesaid, should be paid for at the rate of 
Three Hundred and Fifty ($350.00) Dollars per month 

2 until January 1, 1914, and after January 1, 1914, at the rate 
of Five Thousand ($5,000.00) Dollars per year, and that the 

plaintiff’s employment as aforesaid, should continue for a period of 
three (3) years from and after the 1st day of January, 1914; and 
although the said plaintiff hath always, from the time of the mak¬ 
ing of the said agreement, performed and fulfilled all things on his 
part and behalf in the said agreement to be performed and fulfilled, 
and did afterwards, to wit, on the 22nd day of September, 1913, to 
wit. at the City of Washington in the District of Columbia, entei; 
upon and commence the said work and faithfully perform his duties 
in pursuance of said contract, until several months thereafter, to wit, 
the 8th day of July, 1914, and hath always been ready and willing 
to perform and complete the whole of said contract in pursuance of 
the agreement hereinabove recited, of all which said premises the 
said defendant hath had notice, to wit, at the City of Washington in 
the District of Columbia, aforesaid; yet the said plaintiff in fact saith 
that the said defendant, contriving and wrongfully intending to in¬ 
jure the said plaintiff, did not nor would perform the said agree¬ 
ment, but craftily and subtly deceived the said plaintiff in this, to 
wit, that it did and would not permit or suffer the said plaintiff to 
proceed to complete the work agreed upon as aforesaid, and then and 
there wholly hindered and prevented him from so doing, and then 
and there wrongfully discharged the said plaintiff from any fur¬ 
ther performance or completion of his said agreement. 

And plaintiff says that at the time of his discharge as aforesaid, 
he protested against the said discharge and thereafter, to wit, on the 
9th day of July, 1914, reported for duty as Office Manager 

3 as aforesaid, of both of said Companies, but was not permitted 
by the said defendant to perform the duties agreed upon as 

aforesaid, as Office Manager for the defendant Company, although 
he did until a later date, to wit, the 31st day of August, 1914, re¬ 
main in the said office as Office Manager of the Commercial Fire 
Insurance Company aforesaid, and was paid therefor by said Com¬ 
mercial Fire Insurance Company, until and including the said 31st 
day of August, 1914, the whole salary agreed upon by the defendant 
Company, as aforesaid. And the plaintiff further says that at the 
date last aforesaid his connection with the Commercial Fire In- 
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surance Company aforesaid, was terminated by said last named Com¬ 
pany upon the sole ground that said Company could not afford to 
pay the salary which affiant’s services commanded. Plaintiff fur¬ 
ther says that the performance of his duties as Office Manager of the 
Commercial Fire Insurance Company aforesaid, from and after the 
8th day of July, 1914, did not in any manner prevent his completing 
and performing his duties as Office Manager of the First National 
Fire Insurance Company aforesaid after the date last aforesaid, as 
up to that time he had been accustomed to do under the joint ar¬ 
rangement hereinbefore set forth. 

And the plaintiff says that ever since the 8th day of July, 1914, 
he has been at all times ready, willing and able to perform his duties 
as Office Manager in accordance with his contract as aforesaid. 

And the plaintiff says that by reason of the breach of said contract 
on the part of the said defendant Company, plaintiff has been de¬ 
prived of the salary which he otherwise might and would have de¬ 
rived and acquired from the performance of his said duties 

4 during said term of three years from and after the first day 
of January, 1914, as aforesaid, to wit: the sum of Eleven 

thousand Six Hundred and Sixty-six and Sixty-four one hundredths 
($11,666.04) Dollars; and has been forced to lay out and expend a 
large sum of money, to wit: the sum of Fifteen hundred ($1500.00) 
Dollars, in the expenses of moving himself and his family from his 
home in the State of New Jersey, where he was residing on the date 
first herein recited, to the city of Washington, and thereafter after 
the date of his discharge as aforesaid, back to said home. 

^ et the said defendant (although often requested so to do), hath 
not as vet paid the sum of money or any part thereof due to the said 
plaintiff according to the said agreement, but to pay the same hath 
wholly refused and still doth refuse. 

And the plaintiff says that he has heretofore sued said defend¬ 
ant for his salary as aforesaid for the month of September, 1914, 
treating said contract as a subsisting contract; but that he now elects 
to treat it as broken from and after the 30th day of Sepember, 1914; 
thus reducing his damages: claimed in this suit, by the sum’of one 
month’s wages as aforesaid, to wit: the sum of Four Hundred and 
Sixteen and Sixty-six one hundredths ($416.66) Dollars. 

To the damage of the said plaintiff in the sum of Twelve thousand 
Seven hundred and Fifty ($12,750.00) Dollars, with interest from 
the thirteenth day of September, 1914. 

WALTER C. CLEPHANE, 

Attorney for Plaintiff. 

5 Plea. 

Filed January 27, 1915. 

****** * 

Now comes the defendant, by its attorneys, and for a plea to the 
declaration filed herein by the plaintiff, says that it did not under¬ 
take or promise in manner and form as alleged. 

JAMES S. EASBY-SMITH, 

JAMES B. ARCHER, 

i , , Attorneys for Defendant. 
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Replication. 

Filed January 27, 1915. 

******* 

The plaintiff joins issue upon the defendant’s pleas. 

WALTER C. CLEPHANE, 

Attorney for Plaintiff. 

Memorandum. 

Mav 9, 1916.—Verdict for defendant. 


Supreme Court of the District of Columbia. 

Wednesday, May 17th, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 

It. appearing that under Rule of Court judgment on verdict should 
be entered herein, it is so ordered. Wherefore, it is consid- 
6 ered that the plaintiff take nothing by this action, that the 
defendant go hence without day, be for nothing held and re¬ 
cover of the plaintiff its costs of defense to be taxed by the clerk and 
have execution thereof. 

From the foregoing, the plaintiff by bis attorney, in open court, 
notes an appeal to the Court of Appeals; whereupon, the penalty 
of a bond for costs is hereby fixed in the sum of One Hundred Dol¬ 
lars. 

Memorandum. 

May 17, 1916.—Appeal bond approved and filed. 

Stipulation as to Bill of Exceptions. 

Filed June 9, 1916. 

******* 

It is hereby stipulated and agreed by and between counsel for the 
respective parties hereto that the bill of exceptions filed in the case 
of Frederick E. Pierce vs. First National Fire Insurance Company 
of the United States, At Law No. 57,330 shall be considered as the 
bill of exceptions filed in the above entitled cause, with the same 
force and effect as if a bill of exceptions had actually been filed in 
this cause. 

WALTER C. CLEPHANE, 

Attorney for Plaintiff. 

JAMES S. EASBY-SMITH, 
JAMES B. ARCHER, 

Attorneys for Defendant. 
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Assignment of Errors. 

Piled June 9, 1916. 

******* 

7 The plaintiff, appellant, assigns the following as errors 

committed by the learned Trial Justice upon the trial of the 
above entitled case: 


I. 


In excluding evidence showing the expense incurred by plaintiff 
in moving himself and his family back to Roselle, New Jersey, at 
the termination of his employment. 

II. 


In excluding any and all the documents offered in evidence by 
plaintiff’s counsel. 


III. 


In instructing the jury to return a verdict in favor of the defend¬ 

ant 

WALTER C. CLEPHANE, 
Attorney for Plamtiff, Appellant. 


Designation of Record. 

Filed June 12, 1916. 

******* 

The Clerk will please include in the transcript of record for the 
Court of Appeals in the above entitled cause, the following papers: 

1. Declaration. 

2. Pleas. 

3. Replication. 

4. Verdict for defendant (Memo.). 

5. Judgment. 

6. Appeal in open court and order fixing penalty of appeal bond. 

7. Memo, of filing of appeal bond. 

8 8. Assignment of Errors. 

9. This designation. 

10. Stipulation as to Bill of Exceptions. 

WALTER C. CLEPHANE, 

Attorney for Plaintiff. 
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9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
8, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 57579, at Law, wherein 
Frederick E. Pierce is Plaintiff and First National Fire Insurance 
Company of the United States, a corporation, is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
27th day of June, 1916. 

[Seal Supreme Court of the District of Columbia.] t 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2984. Frederick E. Pierce, appellant, vs. First National Fire In¬ 
surance Co., &c. Court of Appeals, District of Columbia. Filed Jun- 
28, 1916. Henry W. Hodges, clerk. 
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Coart of Appeals of the District of Colombia. 


No. 2985. 

Frederick E. Pierce, Appellant, 

vs. 

Commercial Fire Insurance Co., &c. 


a Supreme Court of the District of Columbia. 

At Law. No. 57580. 

Frederick E. Pierce, Plaintiff, 

vs. 

Commercial Fire Insurance Company of the District of 

Columbia, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed December 31, 1914. 

In the Supreme Court of the District of Columbia. 

i 

i • 

At Law. No. 57580. 

Frederick E. Pierce, Plaintiff, 

vs. 

Commercial Fire Insurance Company of the District of 

Columbia, Defendant. 

The plaintiff, Frederick E. Pierce, sues the defendant, Commer¬ 
cial Fire Insurance Company of the District of Columbia, a corpo¬ 
ration created under and by virtue of the laws of the District of Co¬ 
lumbia, now in process of dissolution under the laws of said District, 
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with its estate and property vested in Receivers appointed by this 
Honorable Court., to wit: W. F. Thyson, J. S. Easby-Smitn and 
Robert H. McNeill, for that whereas heretofore, to wit, on the 15th 
day of September, 1913, to wit, at the City of Washington in the 
District of Columbia, by a certain agreement then and there made 
between the said plaintiff and the said defendant, the said plaintiff 
agreed in consideration of the payment hereinafter set forth, to act 
as the Office Manager of the defendant Company and of the First 
National Fire insurance Company of the United States, under a 
joint arrangement between the said Companies by virtue of which the 
expenses of paying all employees of the two said Companies was to be 
borne in proportionate shares by each of said Companies, the said 
contract to continue in force for the term hereinafter stated; and also 
by said agreement between the said plaintiff and the said defendant, 
the said defendant agreed that the plaintiff’s services as 

2 aforesaid, should be paid for at the rate of Three Hundred 
and Fifty ($350.00) Dollars per month until January 1, 

1914, and after January 1, 1914, at the rate of Five Thousand 
>($5,000.00) Dollars per year, and that the plaintiff’s employment 
as aforesaid should continue for a period of three (3) years from 
and after the first day of January, 1914; and although the said 
plaintiff hath always, from the time of the making of the said agree 
ment, performed and fulfilled all things on his part and behalf in 
the said agreement to be performed and fulfilled, and did afterwards, 
to wit, on the 22nd day of September, 1913, to wit, at the City of 
Washington in the District of Columbia, enter upon and commence 
the said work and faithfully perform his duties in pursuance of said 
contract until several months thereafter, to wit, up to and including 
the 31st day of August, 1914, and hath always been ready and will¬ 
ing to perform and complete the whole of said contract in pursuance 
of the agreement hereinabove recited, of all of which said premises 
the said defendant hath had notice, to wit, at the City of Washington 
in the District of Columbia, aforesaid; yet the said plaintiff in fact 
saith that the said defendant, contriving and wrongfully intending 
to injure the said plaintiff, did not nor would perform the said agree¬ 
ment, but craftily and subtly deceived the said plaintiff in this, to 
wit, that it did not and would not permit or suffer the said plaintiff 
to proceed to complete the work agreed upon as aforesaid, and then 
and there wholly hindered and prevented him from so doing, and 
then and there wrongfully discharged the said plaintiff from any fur¬ 
ther performance or completion of his said agreement. 

And the plaintiff says that at the time of his discharge as 

3 aforesaid, he protested against the said discharge and there¬ 
after, to wit, on the 1st day of September, 1914, reported for 

duty as Office Manager as aforesaid, but was not permitted by said 
defendant to perform the said duties. 

And the plaintiff says that ever since the 31st day of August, 
1914, he has been at all times ready, willing and able to perform his 
duties as Office Manager as aforesaid. And the plaintiff says that 
by reason of the breach of said contract on the part of the said de¬ 
fendant Company, plaintiff has been deprived of the salary which. 
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he otherwise might and would have derived and acquired from the 
per ormance of his said duties during said term of three years from 
and after the first day of January, 1914, as aforesaid, to wit: the sum 
oi Eleven thousand Six hundred and Sixty-six and Sixty-four one 
hundredths ($11,666.64) Dollars; and has been forced to lay out 
and expend a large sum of money, to wit: the sum of Fifteen hun- 
ared ($lo()0.00) Dollars, in the expenses of moving himself and his 
amilv from his home in the State of New Jersey, where he was re¬ 
siding on the date first herein recited, to the city of Washington. 

and thereafter after the date of his discharge as aforesaid, back to 
said home. 

Yet. the said defendant (although often required so to do), hath 
not as yet paid the sum of money or any part thereof due to the said 
plaintiff according to the said agreement, but to pay the same hath 
hitherto wholly refused and still doth refuse. 

And the plaintiff says that he has heretofore sued said defendant 
tor his salary as aforesaid for the month of September, 1914. treat¬ 
ing said contract as a. subsisting contract; but that he now elects to 
treat it as broken from and after the 30th dav of September. 
4 1914; thus reducing his damages claimed in this suit, by the 

. sum of one month’s wages as aforesaid, to wit: the'sum 

c r ,x H A lr li red and Sixteen and Sixtv-four one hundredths 
($416.64) Dollars. 

To the damage of the said plaintiff in the sum of Twelve thou¬ 
sand Seven hundred and Fifty ($12,750.00) Dollars, with interest 
irom the thirtieth day of September, 1914. 

WALTER C. CLEPHANE, 

Attorney for Plaintiff. 


Plea. 

Filed January 19, 1915. 

******* 

Nov comes the Commercial hire Insurance Company of the Dis¬ 
trict of Columbia, by Douglas, Ruffin & Obear and Bates Warren 
its counsel and for plea to the declaration filed against it in the 
above entitled cause, says that it never undertook or promised in 

manner and form as the said plaintiff in his declaration hath al¬ 
leged. 

. ^nd for a further plea to said declaration, the said defendant says 
that it is not indebted to the said plaintiff in the manner and form 
as said plaintiff hath in said declaration alleged. 

DOUGLAS, RUFFIN & OBEAR 
BATES WARREN, 

Attorneys for Defendant. 
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I 

Joinder in Issue. 

Filed January 20, 1915. 

******* 

The plaintiff joins issue upon the defendant’s pleas. 

WALTER C. CLEPHANE, 

• Attorney for Plaintiff. 


5 Memorandum. 

May 9, 1916.—Verdict for defendant. 

Supreme Court of the District of Columbia. 

Wednesday, May 17th, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 

It appearing that, under Rule of Court, judgment on verdict 
should be entered herein, it is so ordered. Wherefore, it is con¬ 
sidered that the plaintiff take nothing by this action, that the de¬ 
fendant go hence without day, be for nothing held and recover of the 
plaintiff its costs of defense to be taxed by the clerk and have execu¬ 
tion thereof. 

From the foregoing, the plaintiff by his attorney, in open court, 
notes an appeal to the Court of Appeals; whereupon, the penalty of 
a bond for costs is hereby fixed in the sum of One Hundred Dollars. 

Memorandum. 

May 17, 1916.—Appeal bond approved and filed. 

Stipulation as to Bill of Exceptions. 

Filed June 9, 1916. 


* 


* * * * * 


* 


It is hereby stipulated and agreed by and between counsel for the 
respective parties hereto that the bill of exceptions filed in the 
6 case of Frederick E. Pierce vs. First National Fire Insurance 
Company of the United States, At Law r , No. 57,330 shall be 
considered as the bill of exceptions filed in the above entitled cause, 
with the same force and effect as if a bill of exceptions had actually 


been filed in this cause. 



I 


WALTER C. CLEPHANE, 

Attorney for Plaintiff. 
DOUGLAS, RUFFIN & OBEAR, 
BATES WARREN, 

Attorneys for Defendant 
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Assignment of Errors. 

Piled June 9, 1916. 

******* 

The plaintiff, appellant, assigns the following errors committed 
by the Learned Trial Justice upon the trial of the above entitled 
case: 

I. 

In excluding evidence showing the expense incurred by plaintiff 
in moving himself and his family back to Roselle, New Jersey, at 
the termination of his employment. 

II. 

In excluding any and all the documents offered in evidence by 
plaintiff’s counsel. 

III. 

In instructing the jury to return a verdict in favor of the de¬ 
fendant. 

WALTER C. CLEPHANE, 

Attorney for PlaintiffAppellant. 


7 Designation of Record. 

Piled June 12, 1916. 

* * * . * * * * 

The Clerk will please include in the transcript of record for the 
Court of Appeals in the above entitled cause, the following papers: 

1. Declaration. 

2. Pleas. 

3. Replication. 

4. Verdict for defendant (Memo.). 

5. Judgment. 

6. Appeal in open court and order fixing penalty of appeal bond. 

7. Memo, of filing of appeal bond. 

8. Assignment of Errors. 

9. This designation. 

10. Stipulation as to Bill of Exceptions. 

WALTER C. CLEPHANE, 

Attorney for Plaintiff. 
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8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 7, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 57580 at Law, wherein Frederick 
E. Pierce is Plaintiff and Commercial Fire Insurance Company of 
the District of Columbia is Defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
27th day of June, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2985. Frederick E. Pierce, appellant, vs. Commercial Fire Insur¬ 
ance Co., &c. Court of Appeals, District of Columbia. Filed Jun- 
28, 1916. Henry W. Hodges, clerk. 











